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- WHAT IS RIGHT WITH ANTITRUST? 


by 


Bappia J. Rasuip* 


The first antitrust law was enacted in 1890 with a view toward 
maintaining a vital competitive economy in this country. During the 
past 70 years, there have been many who have argued that there 
are serious inconsistencies in our statutory enactments, and there are 
others who have claimed inconsistencies exist in our administrative 
policies of antitrust enforcement. In fact, Fortune Magazine stated 
in 1950 that in controversies over antitrust, “the public debate shows 
signs of being disorderly.” ? 

I feel, therefore, that it would be appropriate to review generally 
our antitrust enforcement policies and procedures for a new re-assess- 
ment of “what is right with antitrust.” Looking at the picture as a 
whole, I think it is fair to say that antitrust is: 1) universal in belief, 
2) dynamic in character, 3) uniform in application, 4) effective in 
relief, and 5) flexible in approach. These are qualities often over- 
looked or de-emphasized by those who criticize certain aspects of 
antitrust, without placing such criticism in its proper perspective. 


I 


There is, in the first place, almost universal recognition that the 
antitrust laws are “a part of the warp and woof of our economic 
life.” 2, Despite the discontent of some with respect to some areas of 
relief or enforcement, there are actually very few who would ad- 
vocate abolition of those laws. The business attitudes that existed in 
the 1890’s are today nowhere to be found, because American busi- 
ness joins in public support of a federal antitrust policy.* 





* Chief, Trial Section, Antitrust Division, Department of Justice. The opinions 
expressed herein are those of the author and do not reflect the official views of the 
Department of Justice. 

1 41 Fortune Magazine 114, January 1950. 

2 McCracken: The Federal Antitrust Laws from the Viewpoint of a Business 
Lawyer, CCH Symposium 1953. 

8 McCracken, op. cit. supra; Jackson Martindell, President, American Institute 
of Management, Feb. 27, 1951, College of Business Administration, University of 
Florida; Oppenheim, 50 Mich. L. R. 1146. 
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Professor Oppenheim has said that antitrust is so wedded to our 
our way of life that businessmen generally have made “no im- 
portant managerial policy or decision without conscious considera- 
tion of the prohibitions of the antitrust laws.” * The public proclaims 
these laws as the best means to confirm and preserve private competi- 
tive enterprise existing under limitations placed on freedom of com- 
mercial action. 

This universality in belief in antitrust enforcement is perhaps the 
most significant factor which paves the way for effective policies and 
programs in this field. 


II 


The shifting patterns in economic behavior in industry have 
demonstrated in practice another positive element of the antitrust 
laws—their dynamic character. In the early days of Sherman Act 
enforcement, the economy of the country was chiefly agrarian, and 
society was unfamiliar with the complicated commercial practices 
and technological advances which mark our industries today. The 
sphere of activity of business concerns was quite narrow. Industrial 
research was a luxury which produced only occasional inventions. 
There were few corporate or research organizations of large size, 
and industries competed for markets that were limited by the existing 
needs of the consumer. 

Since then, however, we have developed a highly industrialized 
society, where commercial transactions are not limited to the physical 
movement of goods but include the transmission of intangibles and 
intelligence. The 20th Century has already seen the development of 
huge research organizations, making invention in reality big business,* 
the widening of areas of trade between these corporate giants, and 
constant conflicts in patent developments. Industries, particularly 
through research and invention, are competing constantly to create 
new wants and new markets, new raw materials and more efficient 
processes. Powerful competitive levers are being exerted from all sides 
as corporations constantly strive to reach the consumer with new 
products. 





4 Oppenheim, of. cit. supra, p. 1147. 
8 Wood, Patents and Antitrust Laws, p. 35 (1942). 
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The standard of the antitrust laws, during these years, has re- 
mained flexible enough to prevent a rigid application of those laws in 
times of continuous economic growth and development.* This is 
perhaps the greatest genius of those laws. 

Perhaps the best illustration of this dynamic character can be 
found in the court’s interpretation of interstate commerce. From the 
broad scope of interstate commerce enunciated in 1824 in Gibbons 
v. Ogden,” the courts have applied the antitrust laws to the continu- 
ally expanding shifts in commercial transactions. In the early days, 
interstate commerce involved chiefly the movement of tangible prod- 
ucts,® but in later years the transmission of intangibles was included.? 
Oftentimes reversing long standing precedents, which were adopted 
at a time when commercial intercourse was limited, the courts have 
come to apply interstate commerce to such fields as insurance,’ pre- 
paid medical care,™ sports contests,™* news dissemination,’* and the 
patent licensing business.’* 

Similarly, while the Supreme Court in earlier cases generally held 
that restraints on interstate commerce must be direct and not merely 
incidental or remote,** this interpretation was soon discarded in view 





6 Hamilton, “Common Right, Due Process and Antitrust,” Vol. VII Law and 
Contemporary Problems, pp. 40-41 (1940). 

7 9 Wheat. 1. 

8 Thornton v. United States, 271 U. S. 414 (1926); Caminetti v. United States, 
242 U. S. 470 (1917); Gooch v. United States, 297 U. S. 124 (1936); United States v. 
Hill, 248 U. S. 420 (1919). 

29 Cooney v. Mountain States Tel. Co., 294 U. S. 384 (1935); Fisher's Blend 
Station v. Tax Com’n, 297 U. S. 650 (1936); Electric Bond & Share Co. v. Securities 
and Exchange Com’n, 303 U.S. 419 (1938). 

10 United States v. South-Eastern Underwriters Assn., 322 U. S. 533 (1944); 
United States v. New Orleans Insurance Exchange, 148 F. Supp. 915 (E. D. La., 1957). 

11 United States v. American Medical Assn., 110 F. 2d 703 (D. C. Cir., 1940), 
cert. den. 310 U. S. 644 (1940); see also United States v. Oregon Medical Society, 343 
U. S. 326 (1952). 

18 United States v. National Football League, 116 F. Supp. 319 (E. D. Pa., 1953); 
United States v. International Boxing Club, 348 U. S. 236 (1955). 

18 Associated Press v. United States, 326 U.S. 1 (1945). 

14 American Security Co. v. Shatterproof Glass Corp., 154 F. Supp. 840 (D. Del. 
1957). 

18 Hopkins v. United States, 171 U. S. 578 (1898); Anderson v. United States, 171 
U. S. 604 (1898); Industrial Association v. United States, 268 U. S. 64 (1925); Lever- 
ing and Garrigues Co. v. Morrin, 289 U. S. 103 (1933); United Mine Workers v. 
Coronado Coal Co., 259 U. S. 344 (1921). 
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of the constant changes in commercial intercourse. It is now clear that 
the commerce power can deal effectively with any activities, however 
local in inception or application, which have a substantial impact 
on the flow of interstate commerce.’® 

Still another example of the dynamic character of the antitrust 
laws is found in the nature of evidence necessary to prove a con- 
spiracy. While essentially an evidentiary rule, the courts have met 
the challenge of our highly industrialized society by applying the rule 
of implied or inferred conspiracy from circumstantial evidence. The 
doctrine enunciated in Eastern States Retail Lumber Dealers Associa- 
tion v. United States,’* as later applied in /nterstate Circuit, Inc. v. 
United States'® and in the Cement Institute case,’® resulted in the 
“conscious parallelism” theory. While this theory was somewhat lim- 
ited in the Theater Enterprises case, it has not been abandoned by 
the courts.”* 

The most striking example of the dynamic character of the anti- 
trust laws is illustrated in patent-antitrust problems. For fifty years 
after enactment of the Sherman Act, patent-antitrust questions were 
treated by the courts as purely patent problems, and restrictions upon 





16 Mandeville Island Farms, Inc. y. American Crystal Sugar Company, 334 U. S. 
219 (1948); Stevens Co. v. Foster & Kleiser Co., 311 U. S. 255 (1940); United States 
v. Employing Lathers Assn., 347 U. S. 198 (1954); Lorain Journal Co. v. United 
States, 342 U. S. 143 (1951); United States v. Women’s Sportswear Mfgrs. Assn., 336 
U. S. 460, 464 (1949). These cases exemplify the current attitude of the Court that 
the Congressional power over commerce should not be treated as a “technical legal 
conception,” but rather as a “practical one, drawn from the course of business,” which 
can be easily adapted to the ever-changing nature of commercial intercourse. 

17 234 U. S. 600 (1914). 

18 306 U.S. 208 (1939). 

19 Federal Trade Commission v. Cement Institute, 333 U.S. 683 (1948). 

20 Theatre Enterprises, Inc. vy. Paramount Film Distributing Corp., 346 U. S. 537 
(1954). 

21 The Theatre Enterprises decision does not weaken the authority of the Inter- 
state Circuit case or the Cement Institute case. It merely stands for the proposition 
that caution should be exercised in the application of the doctrine of conscious parallel 
action. It still remains true that coordinated and interdependent economic actions 
among competitors, without overt agreement, may be a manifestation of a conspiracy, 
if they are acting with full awareness of the actions of the others or in response 
thereto. See American Tobacco Co. v. United States, 328 U. S. 781, 793 (1946). 
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licensees were generally upheld.” As a result, the patent device be- 
came a refuge to which businessmen resorted to camaflouge anti- 
competitive activity, and entire industries became regimented under 
restrictive license agreements. It was not until the decisions in the 
Mercoid cases in 1944 that a new era in patent-antitrust enforcement 
came into being.?* 

Since that time a wide variety of restrictive patent practices have 
been voided by the courts, including price-fixing provisions,** grant 
back requirements,”* territorial allocations,?® tying agreements,”’ re- 
strictive patent pools,?® and restrictions on resale.2® The primary 
reasons for this change in judicial attitude with respect to patent- 
antitrust problems stem probably from the drastic change in the nature 
and number of patents issued, the methods of invention and the 
ownership of patents, and the decided shifts in the methods of ex- 
ploiting patents.*° Despite arguments to the contrary, the adaptability 
of the antitrust laws to changing economic conditions demonstrates 
that our patent system can continue to flourish, without spelling doom 


22 Heaton Peninsular Button-Fastener Co. v. Eureka Specialty Co., 77 Fed. 288 
(6th Cir., 1896); Bement v. National Harrow Co., 186 U. S. 70 (1902); Continental 
Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405 (1908); Henry v. A. B. Dick 
Co., 224 U.S. 1 (1912). 

23 Mercoid Corp. v. Mid-Continent Investment Co., 320 U. S. 661 (1944); Mer- 
coid Corp. v. Minneapolis-Honeywell Regulator Co., 320 U. S. 630 (1944). 

24 United States vy. Line Material Co., 333 U. S. 287 (1948); United States \ 
U. S. Gypsum Co., 333 U. S. 364 (1948); United States v. New Wrinkle, Inc., 342 
U. S. 371 (1952). 

25 United States v. General Electric Co., 80 F. Supp. 989 (S. D. N. Y., 1948); 
United States v. General Electric Co., 82 F. Supp. 753 (D. N. J., 1949). But see 
Transparent Wrap Machine Corp. v. Stokes & Smith Co., 329 U. S. 637 (1947). 

26 United States vy. National Lead Co., 332 U. S. 319 (1947); United States v. 
Imperial Chemical Industries, 100 F. Supp. 504 (S. D. N. Y., 1951) 

27 Morton Salt Co. v. Suppiger Co., 314 U. S. 488 (1942); International Salt Co. 
v. United States, 332 U. S. 392 (1947). 

28 Besser Mfg. Co. v. United States, 343 U. S. 444 (1952); Hartford-Empire Co. 
v. United States, 332 U. S. 386 (1945); United States v. General Instrument Corp., 
87 F. Supp. 157 (D. N. J., 1949). 

29 United States v. Univis Lens Co., 316 U.S. 241 (1942) 

80 Investigation of Concentration of Economic Power, hearings before Temporary 
National Economic Committee on Public Resolution 113, 75th Cong.; Hamilton, 
Patents and Free Enterprise (TNEC Monograph No. 31); 29 Journal of the Pat. Off 
Soc. 89 (1947); 30 Journal of the Pat. Off. Soc. 339 (1948); Wood, Patents and 
Antitrust Laws, p. 35 (1942). 
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to business activity, through application of those laws to the use of 
patents as to any other type of personal property. 

Closely allied to the patent-antitrust problem is the increasing 
importance of industrial research as a deliberate instrument of eco- 
nomic development and competition in the market place. Just within 
the past 20 years, expenditures for industrial research have risen from 
300 million dollars to more than 6 billion dollars.** Such research 
activities can effectively challenge the market position of competitors 
by the development of new raw materials, more efficient processes, 
and new functions for existing products. The Antitrust Division has 
in recent years taken definite measures to eliminate impediments to 
technological competition arising from restraints upon research, such 
as the cases against Radio Corporation of America,®* International 
Business Machines Corp.,5* and General Electric (incandescent 
lamps) .** 

The interpretation of the concept of “relevant market” by the 
courts is yet another example of this dynamic character of the anti- 
trust laws. In the early decisions under Section 2 of the Sherman 
Act, courts had held that narrow segments of trade in products and 
services could be monopolized,** and substitute products were rarely 
considered as a determining factor.*® But, as industrial research be- 
came more significant, technological competition required industries 





81 See Frances Bello, “Industrial Research: Genius Now Welcome,” Fortune 


Magazine, January, 1956, p. 99; McGraw-Hill 10th Annual Survey on “Business Plans 


for New Plants and Equipment.” 

82 Civil No. 97-38 (S. D. N. Y.). 

88 Civil No. 73-344 (S. D. N. Y.). 

84 82 F. Supp. 753 (D. N. J., 1949). 

85 Story Pcrchment Co. v. Paterson Parchment Paper Co., 282 U. S. 555 (1931); 
Fashion Originators Guild v. Federal Trade Commission, 312 U. S. 457, 465-466 (1941) ; 
O’Halloran v. American Sea Green Slate Co., 207 Fed. 187, 193-194 (N. D. N. Y., 
1913), reversed on other grounds, 229 Fed. 77 (C. A. 2, 1915); United States v. Corn 
Products Refining Co., 234 Fed. 964, 974-977 (S. D. N. Y., 1916), appeal dismissed 
on appellants’ motion, 249 U. S. 621 (1919). 

86 The courts did not take the position that in no circumstances could competition 
from substitutes negative possession of monopoly power. The courts merely empha- 
sized that substitute products would not be considered except for those substantially 
fungible with the monopolized product, which sell at substantially the same price. 
Compare, for example, the rationalization of Standard Oil Co. v. United States, 283 
U. S. 163, 176-177 (1931) with the decisions in the Corn Products case, supra, and 
Fashion Originators’ Guild v. Federal Trade Commission, 114 F. 2d 80, 85 (C. A. 2, 
1940), affirmed 312 U. S. 457 (1941). 
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to strive constantly for new markets by developing different products 
to perform the same function as existing products, by finding new 
uses for old products, and by using new processes to manufacture 
similar products. 

In view of this new competition, courts again looked to the 
competition of substitute products in determining the relevant market 
for monopoly purposes. The duPont Cellophane decision*’ in 1956 
under Sherman Act Section 2 (which was based on the “reasonable 
interchangeability” rationale) was applied in the American Crystal 
Sugar case®* the following year, which involved a merger under 
Clayton Act Section 7. But this application was not followed in the 
General Motors-duPont case®® in the same year, where the relevant 
market for judging a stock acquisition was narrowly drawn.” While 
it is not yet firmly settled how narrowly the relevant market can be 
drawn under the Sherman Act and Clayton Act, it is clear that 
market definition under monopoly cases is established with due regard 
to changing industry patterns and ever-expanding technological de- 
velopments. 


ITI 


The third positive quality of antitrust enforcement has been the 
uniformity in application. Some persons have taken issue with the 
areas selected for investigation; others have criticized actions against 
companies operating in local areas or producing luxury products; still 
others have complained about the vast number of indictments re- 
turned as compared to civil suits filed; and some have argued that 
emphasis should be placed only on those industries which are national 
in scope and essential to our economy. But such criticisms lose sight 
of the necessity for uniformity in the application of the antitrust laws 
to all industries, all products, and all areas. 





37 United States v. E. 1. duPont de Nemours & Co., 351 U. S. 377 (1956). 


88 American Crystal Sugar Co. v. The Cuban-American Sugar Co., 152 F. Supp. 
387 (S. D. N. Y., 1957). 

39 353 U.S. 586 (1957). 

# It is possible that products which are “functionally interchangeable” or “rea- 
sonably interchangeable by consumers for the same purpose” within the Cellophane 
doctrine under the Sherman Act, may have “sufficient peculiar characteristics and uses 
to constitute them products sufficiently distinct” from other products to make them 
a separate line of commerce in merger cases under the Clayton Act. 
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While I would agree that some effort should be concentrated upon 
the more important segments of the national economy, the resources 
in manpower and appropriations of the Antitrust Division do not per- 
mit a program of continuing surveillance of all important industries. 
Antitrust programs are shaped, for the most part, from complaints 
from consumers and businessmen, from Congressional hearings, and 
from economic surveys conducted by our own staffs. So, in a sense, 
the selectivity in areas of investigation and in cases filed depends upon 
the information received from these sources. 

A look at the record will demonstrate that, under these circum- 
stances, there has been some attempt to obtain a well-balanced en- 
forcement program. In the calendar year 1957, there were 26 indict- 
ments returned and 30 civil complaints filed; and in the calendar year 
1958, 25 indictments were returned as against 33 civil complaints. 
While the number of indictments in those years may seem out of 
proportion to the number of civil suits, it should be noted that those 
criminal cases involved per se violations. For example, in calendar 
1957, 19 out of the 26 criminal cases involved some type of price 
fixing, 5 involved allocation of customers and territories, and the 
remaining two involved boycotts. Similarly, in calendar year 1958, 
20 out of the 25 indictments involved price fixing, one involved a 
boycott and allocation of customers, and the remaining four involved 
monopolization charges with some elements of boycotting or allocation 
of business. 

It is significant in this connection to observe that during this two 
year period, monopoly charges were alleged in 16 civil complaints as 
compared with monopoly charges included in only 6 indictments. 
Thus, criminal cases have been reserved, with some few exceptions, 
for violations which have consistently been held to be illegal per se. 

While many of these cases were directed against companies operat- 
ing in local or regional areas, such prosecutions in narrower fields of 
our economy achieve very desirable objectives. If we were to concen- 
trate our efforts on national industries, we would leave unaffected very 
serious restraints in local areas which more directly affect the life 
of the consumers. An attack, for example, upon price fixing by fuel 
oil dealers in New England or by producers of bread and bakery prod- 
ucts in the Southwest could affect the family budget in those areas 
more than a national case involving the printing trades or concrete 
pipe industries. And the cumulative effect of various local cases in 
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the same industry should not be overlooked. Localized action has a 
compelling effect upon other industry leaders in different geographical 
areas. 

The question may be asked: if there is uniformity in enforcement, 
why are some price fixing cases prosecuted on the criminal side, while 
others are attacked only by civil suit? The answer is that those looking 
in from the outside do not have available to them all of the back- 
ground facts and evidence upon which these cases are constructed. 
There are elements of intent, advice of counsel, knowledge of guilt, 
and manner of effectuation involved in these matters, which give the 
administrative agency additional considerations upon which to deter- 
mine whether the practice is of such flagrant nature as to require 
criminal action. These considerations do not appear from the face of 
the pleadings and are only rarely disclosed. 

This equality in enforcement appears not only in the institution 
of cases, but in their disposition as well. Though equal treatment in 
standards of relief are essential, the end product for some industries 
and some defendants may be different from others—and this is due 
to the peculiarities of each industry, the differing types of practices, 
and the degrees of participation by the parties. 

For example, the illegal practices of one trade association may be 
so directly interwoven with its ordinary activities that dissolution is 
required, while injunctive relief alone might be sufficient against 
another trade association where dissolution would destroy the worth- 
while and essential industry functions it performs. Similarly, in patent- 
antitrust cases, royalty-free licensing may be necessary in some few 
cases, while reasonable royalty licensing is adequate in the majority 
of cases. And in recommending fines in a criminal case, the Govern- 
ment must take into consideration many factors which do not apply 
equally in degree to each defendant. 

That the enforcement agencies seek real and practical uniformity 
and equality in application is perhaps best shown by new legislation 
supported by them. Even-handed enforcement requires support, for 
example, of the pre-merger notification legislation. If enacted, the 
company that tries to obey the law and seeks advance approval 
would not have to sit back and watch its close-mouthed rival con- 
summate a merger, relying on the natural indisposition of the enforce- 
ment agency or court to attempt to unscramble the omelet. The 
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element of chance discovery in any decision to sue would also be 
minimized. 

So also with respect to the civil investigative demand. Under 
present circumstances, a company not desiring to disclose its files 
voluntarily may be subjected to grand jury proceedings, even though 
being investigated for a practice that would normally be attacked 
civilly. This is because grand jury process is the only proceeding 
available by which evidence can be obtained in advance of filing suit. 
The civil investigative demand would permit like treatment to all 
companies under investigation, reserving grand jury action solely for 
clear criminal violations. 


IV 


Many of you have perhaps inquired how effective antitrust en- 
forcement really is, and whether the forces of competition are actually 
promoted by the cases filed in the courts. While it is almost impossible 
to gauge or to ascertain the actual effectiveness of every antitrust case, 
information obtained from a selected number of cases is a fairly 
adequate indication of the results achieved. This effectiveness in 
relief is a fourth positive quality of antitrust enforcement. 

The antitrust laws have a three-fold purpose: (1) to punish 
actual violators by criminal penalties, (2) to reform actual violators, 
and (3) to deter would-be violators. It would be well to discuss 
each of these seriatim. 


A. Since antitrust violations can be so remunerative to defendants 
by way of profits, the criminal sanctions of the law cannot effectively 
punish all violators. However, the increase in the maximum fine from 
$5000 to $50,000 has been significant, and in recent cases courts 
have imposed fines of $50,000, $30,000, and $25,000.*? Similarly, 
while courts are reluctant to confine individual defendants to jail, 
some jail sentences are being imposed in antitrust cases.** 





41 United States v. Safeway Stores, Inc. (Cr. 9584, N. D. Tex.); United States v. 
B. F. Goodrich Co. et al. (Cr. 14929, D. Colo.); and United States v. Rockwood 
Sprinkler Co. et al. (Cr. 15309, W. D. Pa.). 

43 A survey of jail sentences imposed in antitrust cases since 1890 shows the 
following : 

1890-1899 no jail sentences imposed. 

1900-1909 jail sentences imposed on 2 defendants, but reversed on appeal. 

1910-1919 jail sentences imposed on 41 defendants, but 27 reversed on appeal. 
(footnote continued next page) 


PRE 2 
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B. Civil antitrust suits, on the other hand, are aimed primarily at 
the restoration of competition in an industry. While the relief con- 
tained cannot itself create competition, it can provide the atmosphere 
and the tools by which industry members themselves can promote 
competitive conditions. Two of the most widely publicized judgments, 
which show the effectiveness of antitrust relief, are the Besser judg- 
ment and the Eastman Kodak judgment. 

The Besser case,** filed in 1949, charged the defendants with 
monopolizing the manufacture and sale of concrete block-making 
machines by the acquisition of a competitor, by refusing patent li- 
censes to others, and by adopting a policy of only leasing machines. 
The judgment in 1952 did three principal things: 1) it opened up 
the patents to others, as a result of which a new competitor entered 
the industry and offered machines priced substantially below similar 
items of the defendants; 2) it broke up the leasing only policy, as a 
result of which at least 50 lessees of machinery bought their machines 
and became independent of Besser; and 3) it freed the acquired com- 
pany from its relationship to Besser, as a result of which that company 
has doubled its sales of block-making machinery. 

Similarly, in the Eastman Kodak case,“ the Government charged 
that the deferidant sold its undeveloped color film at a price which 
included a charge for processing, which limited processing effectively 
to the company’s own laboratories. The consent judgment opened up 
the processing field to small businesses, and thousands of new photo- 
finishers entered the processing field. Surprisingly, the price of proc- 
essing did not decrease, but actually increased as new firms attempted 
to master the processes and assess the cost factors of the new operation. 
However, our action was not aimed at a short-term realization of 
immediate price reductions, but at a long-term expectation that com- 
petition among rival companies would eventually produce a better 





1920-1929 jail sentences imposed on 92 defendants. 
1930-1939 jail sentences imposed on 99 defendants. 
1940-1949 jail sentences imposed on 72 defendants, but 39 reversed on appeal. 
1950-1959 jail sentences imposed on 30 defendants. 
In the majority of these cases, however, the jail sentences were suspended by the 
courts. 
43 Besser Manufacturing Co. v. United States, 343 U.S. 444 (1952). 
44 United States v. Eastman Kodak Co. (Civ. 6450, W. D. N. Y.). 
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product at a fairer price. We incurred an immediate loss in the 
certainty of larger future benefits. 

Another example generally of the effectiveness of antitrust relief 
can be found in those judgments requiring compulsory licensing of 
patents. One antitrust defendant had over 350 licensees; another 
had received 160 inquiries for a license and issued 71; and still another 
received over 200 inquiries for licenses from which more than 100 
were granted. Such relief gives to competitors an opportunity to 
obtain patented technology on reasonable terms, which otherwise 
might have been unavailable because of conspiratorial refusals to 
license. 


C. The antitrust laws actually do serve as a deterrent to would- 
be violators. For example, the treble damage statute, which authorizes 
an antitrust victim to recover threefold his damages and to use Govern- 
ment judgments to assist his suit, is a sanction which tends to deter 
many. As a result of our motion picture litigation alone, more than 
106 private antitrust cases were filed. To many businessmen the 
temptations of antitrust conspiracy are not attractive enough to 
countervail the serious and expensive risks of treble damage liability. 

A second sanction is found in the very limited access which courts 
will make available to antitrust violators. Contracts in violation of 
the antitrust laws are unenforceable and void under the “clean hands” 
doctrine. And a monopolist, particularly in the patent field, cannot 
utilize the courts to act in an infringement suit which is in aid of his 
monopolization.** 

The third sanction is the ever-present threat of suit by the Govern- 
ment, which serves as a real deterrent in many situations. In many 
of our antitrust investigations we have found documents prepared by 
industry members, which showed abandonment of plans to enter 
illegal agreements because of the likelihood of antitrust prosecution. 
For example, following the decision in the Standard Stations case,** 
we found in the files of a trade association letters sent to its members 
cautioning them against exclusive selling arrangements and advising 
them to consult counsel for the revision of such agreements. 





45 Morton Salt v. G. S. Suppiger Co., 314 U. S. 488, 492-3 (1942); Kobe, Inc. v. 
Dempsey Pump Co., 198 F. 2d 416 (C. A. 10, 1952), cert. den. 334 U. S. 837 (1952). 


46 337 U.S. 293 (1949). 
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While no one would assert that every antitrust case achieves the 
results sought, I believe it is fair to conclude that our national econ- 
omy would not have its vitality and strength were it not for a strong 
antitrust enforcement program. This has been acknowledged by al- 
most every study group which surveyed the effectiveness of antitrust 
policies. 


Vv 


There is yet an additional factor in antitrust enforcement which 
must be placed on the credit side of the ledger—and that is its flexi- 
bility in approach. This flexibility is evident not only in the type of 
proceedings that may be instituted, but also in administrative pro- 
cedures, in judgment negotiations, and in relief measures. 

Enforcement agencies have some discretion in the type of pro- 
ceedings to be brought for antitrust violations, which enables them to 
take into consideration a variety of factors relating to intent, nature 
of violation, knowledge of guilt, manner of operation, length of par- 
ticipation, and means employed to effectuate the offense. Thus, viola- 
tions may be the subject of civil or criminal proceedings, civil or 
criminal contempts, FTC civil complaints, or even private or Govern- 
ment damage actions. 

There is a flexibility also in those administrative procedures 
adopted by the Division to assist businessmen who, in good faith, seek 
to comply with the law. There is the “railroad release” procedure, 
under which industry plans or programs are reviewed by the Division 
in advance with a view toward determining whether criminal pro- 
ceedings will be waived with respect to the particular plan or pro- 
gram. There is likewise the “merger clearance” program, under 
which the parties involved may confer with the Division concerning 
the details of the merger with a view toward obtaining a statement 
from the Division that the proposed merger would not be the subject 
of legal proceedings. Additional procedures, providing still more 
flexibility, may become available if the pre-merger notification bill 
and the civil investigative demand legislation are enacted by Congress. 

Businessmen under investigation in antitrust matters have often- 
times sought to negotiate settlements with the Division in advance of 
the filing of an action, in the hope of persuading the Division that 
voluntary correction of practices would obviate the necessity for suit. 
In almost all such cases, we have taken the position that, as a prose- 
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cuting agency and not a regulatory body, we could function only 
through legal proceedings in the courts. But, in an effort to provide 
greater flexibility in the negotiation of settlements, the Division 
adopted several years ago an administrative procedure called “pre- 
filing negotiations.” This involves the negotiation of a formal consent 
judgment in advance of the filing of the civil complaint. This pro- 
cedure can expedite the disposition of cases, and avoid considerable 
time and expense in trial and pretrial, because negotiations are car- 
ried on quickly and without interference from pretrial discovery and 
motions practice that follow the filing of suits. 

Perhaps in the area of relief in antitrust cases do we find the 
greatest flexibility in approach. Contrary to the view that all judg- 
ments fall into a particular slot in a judgment machine located in 
the Division, there is real and substantial effort made to fashion each 
judgment to fit the needs and circumstances of the particular industry 
involved. There are infinite varieties of injunctive relief, various 
plans for obtaining divestiture, divorcement, or dissolution, and quite 
different methods of achieving patent relief. While antitrust decrees 
are similar, it is rare that you will find them identical in all respects. 

One of the liveliest controversies relating to antitrust relief is 
perhaps to be found in patent-antitrust cases, where lawyers have 
debated loud and long the appropriateness of compulsory licensing 
of patents at reasonable royalties and royalty-free. Injunctive relief 
in cases involving abuse of patent rights is usually not enough to 
insure the opening up of competitive opportunities for those who were 
foreclosed from an industry—and the compulsory licensing of abused 
patents has frequently been required. 

Compulsory licensing at reasonable royalties has become so firmly 
established by practice that few will argue the impropriety of such 
relief. The Supreme Court has sustained this relief in every case, to 
my knowledge, in which the lower court has ordered that remedy.*” 

But, armed with the Supre:ne Court’s decision in Hartford-Em pire 
Co. v. United States, where the Court reversed an order for royalty- 
free licensing, some have argued that royalty-free licensing is not a 





47 Hartford Empire Co. v. United States, 323 U. S. 386; United States v. National 
Lead, 332 U. S. 319; United States v. United States Gypsum Co., 333 U. S. 364, 340 
U. S. 76; United States v. Besser Manufacturing Co., 343 U.S. 444. 


48 See fn. 47. 


WHAT IS RIGHT WITH ANTITRUST? 19 


proper remedy and is perhaps unconstitutional. These proponents 
should find little comfort in that Court’s later language in the National 
Lead case,*® and in Judge Forman’s decision in the General Electric 
case,*° where he ordered dedication of about 300 patents on in- 
candescent lamps and parts. The language of the Supreme Court 
in the National Lead case, according to Judge Forman, “casts a 
shadow on the ruling in the Hartford-Empire case as being a hard and 
fast determination against royalty-free licenses, and suggests, if indeed 
it does not invite, the application of such a measure when and where 
the circumstances of patent abuse prescribe it.” 5? 

While Judge Ryan in the JCI case** refused to order royalty-free 
licensing on the basis of Hartford-Empire, Judge Knox in the earlier 
Aluminum case®* seemed to recognize that the appropriateness of such 
relief was an open question. While licensees of Alcoa paid no royal- 
ties under their licenses, they were required to grant back as con- 
sideration to Alcoa licenses under their own patents. In striking down 
the grant-back provisions, Judge Knox in effect denied Alcoa a con- 
tractual consideration for its royalty-free licenses. 

Despite the absence of a final ruling by the Supreme Court, 
there is further support for this relief in private patent misuse cases. 
There have been a series of decisions by the Supreme Court™ in 
which it has been held that abused patents could not be enforced 
until the patentee could satisfy the court that the consequences of 
the abuse were fully dissipated. The patent has been rendered unen- 





49 See fn. 47. In that case the Court said: “While it has been contended that, 
because of the decision of this Court in Hartford-Empire Co. v. United States, 323 
U. S. 386, the District Court was not free in the present case to require the issuance 
of royalty-free licenses, we feel that, without reaching the question whether royalty- 
free licensing or a perpetual injunction against the enforcement of a patent is permis- 
sible as a matter of law in any case, the present decree represents an exercise of sound 
judicial discretion” (p. 338). 

S© 115 F. Supp. 835 (D.N. J., 1953). 

$1 Jd. at 843. 

$2 Judge Ryan in United States v. Imperial Chemical Industries, 105 F. Supp. 215 
(S. D. N. Y.) interpreted the Hartford-Empire decision as laying down a hard and 
fast rule and refused to grant royalty-free licensing of certain of the patents involved 
in that case. ° 

83 United States v. Aluminum Co. of America, 91 F. Supp. 333 (S. D. N. Y. 1950). 

84 Mercoid Corporation v. Minneapolis-Honeywell Co., 320 U. S. 680, and its 
companion case, Mercoid Corporation v. Mid-Continent Co., 320 U. S. 661; Morton 
Salt Co. v. G. S. Suppiger Co., 314 U. S. 488; B. B. Chemical v. Ellis, 314 U. S. 495. 
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forceable for a period of time, which may be indefinite and which 
may even run to the expiration date of the patent. This is a form of 
dedication or royalty-free licensing, since the patent grant consists 
essentially in the right to exclude others from making, using or vend- 
ing the patented product, without permission of the patentee.** 


VI 


Thus far, I have discussed generally various factors which I feel 
require the conclusion that antitrust enforcement has been quite effec- 
tive and dynamic and flexible and uniform. But I should not con- 
clude my remarks without a discussion of a criticism most often and 
openly applied to our enforcement program. 

oome have maintained, quite vigorously, that the application of 
the antitrust laws to foreign trade has raised doubts in the minds of 
businessmen as to the feasibility of investments in facilities overseas. 
These critics have advocated exemptions from the antitrust laws 
through legislation. On the other hand, the Subcommittee on Foreign 
Economic Policy of the House Foreign Affairs Committee in 1953 
concluded that restrictive business practices impede the flow of in- 
vestment capital and reduce the benefits of foreign investments that 
are made.*® It is argued, on the one hand, that an American com- 
pany cannot export technology to foreign companies and at the same 
time permit competitive sales in the United States. On the other 
hand, it is argued that restrictions imposed on foreign recipients of 
such aid conflict sharply with foreign economic policy considerations. 

It is well to remember that international restrictive business prac- 
tices are of concern to more than one nation. Because of the increas- 
ing interest in, and legislation against, restrictive agreements in many 
countries of the world in recent years, international cartels are scru- 
tinized not only by this country but by other countries as well. Thus, 
both the Antitrust Division and the Monopolies Commission of Eng- 





SS Bloomer v. McQuewan (14 How. 539, 549); Special Equipment Co. v. Coe, 
324 U. S. 370, 378. 

56 House Committee on Foreign Affairs, Preliminary Report of the Subcommittee 
on Foreign Economic Policy, The Mutual Security Act and Overseas Private Invest- 
ment, 83d Cong., Ist Sess. at 60 (1953). See also Senate Committee on Military 
Affairs, Report of Subcommittee on War Mobilization, Cartels and National Security, 
78th Cong., 2d Sess., Pt. 1, at 7 (1944). 
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land investigated the cartel agreements in the electric lamp industry.5’ 
Similarly, the Canadian Combines Commission, as well as the United 
States, investigated the titanium pigments cartel.** 

It is significant also to note the views of other Government agencies 
on the application of the antitrust laws to foreign investments. The 
Departments of Defense and Commerce, the Foreign Operations 
Administration, and the Commission on Foreign Economic Policy— 
all have opposed any general exemption from the antitrust laws for 
foreign commerce. They believe that the long term benefit to be 
derived from opposing restrictive practices outweighs any short-term 
advantages to be gained from increased foreign investments. As the 
State Department stated: 


. investment surrounded by restrictions illegal under the 
antitrust laws would generally lack the benefits normally ex- 
pected to flow from United States overseas investment and would 
be likely to create barriers to the accomplishment of other 
United States policy objectives . . . a United States policy of 
permitting foreign investment on this basis would hamper our 
efforts to encourage foreign countries in developing more com- 
petitive economic conditions since it would tend to give sup- 
port to foreign justifications of cartels as instruments of internal 
and international trade. 


The recent Straus Task Force under Secretary Dillon likewise under- 
scored the necessity of opposing any exemptions from the antitrust 
laws to accommodate foreign investments abroad. 

One of the basic objectives of foreign investments is to contribute 
to the economic strength of under-developed countries by providing 
them with needed capital and technology and thus stimulating ex- 
ports from those countries suffering from a chronic dollar shortage. It 
is apparent, however, that territorial restrictions imposed on the re- 





57 United States v. General Electric Co., 82 F. Supp. 753 (D. N. J., 1949), Opinion 
on Remedies, 115 F. Supp. 835 (D. N. J., 1953); United Nations, Economic and Social 
Council, Analysis of Governmental Measures Relating to Restrictive Business Practices, 
Official Records, 16th Sess., Supp. 11A, Annex B, at 12, 13 (1953). 

58 United States v. National Lead Company, 63 F. Supp. 513 (S. D. N. Y., 1945), 
aff'd 332 U. S. 319 (1947); United Nations, Economic and Social Council, Analysis of 
Governmental Measures Relating to Restrictive Business Practices, Official Records, 
16th Sess., Supp. 11A, Annex B, at 12, 13 (1953) 
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cipient of this aid may interfere with this objective. For example, 
in the Timken case,5® American Timken’s arrangements with the 
British and French companies, though making available important 
technology, prevented those companies from selling products in this 
hemisphere. Similarly, in the JCI case,® the British company was 
precluded from sales in the Western Hemisphere through exclusive 
agreements for the exchange of technology.™ 


Such cartel arrangements may interfere as well with the objective 
of reducing the needs of other countries for dollar goods. For ex- 
ample, in 1949 the Dutch approached a British manufacturer to 
purchase steel rolling mill equipment for an expansion project. The 
British firm indicated it would not sell such equipment outside of Eng- 
land due to cartel agreements with an American firm for an exchange 
of technology. Thus, the Dutch were compelled to buy the equip- 
ment in the United States and to spend scarce dollars for goods which 
could have been available in Europe for purchase with sterling. An 
antitrust action by the Division terminated these restraints. 

Foreign investment can also aid substantially in the fuller utiliza- 
tion of the resources of the recipient country by helping to increase 
productivity and efficiency. But, again, these aims can be harmed by 
restrictive agreements. The National Lead case,** which involved 
a division of world markets in titanium pigments among major pro- 
ducers, is a case in point. One of the participating American com- 
panies advised a European member that the purpose of the cartel 
was to increase prices to get more profit, and at the same time to pre- 
vent a growth in production that might interfere with the increased 
profits. By sealing off national territories from competition by exclu- 
sive deals, there is little incentive left for the national monopolist to 
increase production and to lower costs. 





59 United States v. Timken Roller Bearing Co., 83 F. Supp. 284 (N. D. Ohio, 1949), 
aff'd 341 U. S. 593 (1951). 

60 United States v. Imperial Chemical Industries, Ltd., 100 F. Supp. 504 (S. D. 
N. Y., 1951) ; Opinion on Remedies, 105 F. Supp. 215 (S. D. N. Y., 1952). 

61 Asa result of the Court’s decree in this case, ICI’s sales to the United States 
increased in one year from a half million dollars to 5.5 million dollars, and its sales 
are continuing to rise sharply. 

62 United States v. United Engineering & Foundry Co. (Civ. 8926, W. D. Pa.). 

63 United States v. National Lead Co., 63 F. Supp. 513, 525 (S. D. N. Y., 1945), 
aff'd 332 U.S. 319 (1947). 
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Foreign investment, accompanied by anti-competitive restrictions, 
can often form an impediment to further productive overseas invest- 
ment, either by the American participant or by third parties. This 
is often the case where there is an interchange of technology and ter- 
ritory allocations. Thus, the ICI-duPont agreement excluded duPont 
from manufacturing or selling chemical products in ICI’s exclusive 
territory. As a result, while duPont made a foreign investment in the 
form of patent rights and know-how, it excluded itself from future 
capital investment in those markets. 

In all of these situations involving foreign trade, the courts have 
applied the rule of reason in determining whether the practices are 
proscribed by the antitrust laws. An examination of these cases dis- 
closes that the courts have, almost without exception, admitted evi- 
dence relating to the efforts of defendants to promote foreign trade 
and to overcome trade barriers. There is nothing in these foreign 
trade cases to indicate that courts may apply any standard more 
strict than that in domestic cases. There seems to be, therefore, little 
merit in the suggestion that legislation should be adopted to exempt 
such foreign transactions from the antitrust laws. I have enough 
faith in American industry with its superior efficiency to know that, 
for the most part, American firms need not fear too strongly the com- 
petition of foreign companies using American technology. 

Closely allied to this problem is the often-repeated criticism that 
the Division seeks an extra-territorial application of the antitrust 
laws in naming foreign firms as defendants and in seeking judgment 
relief in foreign countries. The principle that a court may order 
nationals of other countries, under its jurisdiction, to perform or 
abstain from acts abroad, is a well-recognized equity principle applied 
in older cases.“ It is a principle acknowledged by courts of other 
countries, as did the British Court of Appeals in the Nylon Spinners 
case in 1952. Even aside from these precedents, antitrust decrees 
generally contain either an express or implied provisior giving the 





64 See, ¢.g., A. B. A. Section of International and Comparative Law, Report of 
Committee on International Trade Regulation, Impact of Antitrust Laws on Foreign 
Trade 15, 16 (1953); Hansard, The U. S. Antitrust Process Beyond Our Borders, 
Jurisdiction and Comity, CCH 1953 Antitrust Law Symposium 44 (1953). 

65 Pennoyer v. Neff, 95 U.S. 714 (1877); Massie v. Watts, 6 Cranch 148 (U. S., 
1810). 

66 British Nylon Spinners v. ICI (1952), 2 All E. R. 780 (C. A.). 
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foreign defendant the right to petition for relief from any judgment 
provision which is contrary to the requirements of foreign law, or 
which subjects the defendant to penalties under the law or court de- 
cisions of foreign: countries.°* These safeguards, it seems to me, are 
adequate protection for the defendant who feels he is caught be- 
tween the orders of U. S. courts and the laws of foreign nations. 

So also, in the question of jurisdiction over foreign nationals, 
which is a matter of procedure governed by the law of the forum, 
there is no basis for arguing that U. S. courts have employed standards 
not in conformity with international law or comity. The test of do- 
ing continuous and substantial business, as applied in the Scophony 
case, and as reaffirmed in recent decisions in the New York courts, 
is a test equally applied by the courts of foreign nations. For ex- 
ample, a recent study of British decisions in the field of jurisdiction 
indicate that the contacts with the forum required in that country 
need not be as continuous or as substantial as those required by 
American courts. In one British case,”° jurisdiction was sustained 
over a Canadian company by virtue of the fact that it had organized 
a London Committee to raise capital funds for it. In another British 
case,” jurisdiction was sustained over a foreign company which had 
authorized an agent to establish an exhibit at a British fair for nine 
days and to take orders for sale. 

In all of these cases involving foreign trade, the United States 
has not sought to intrude upon the sovereignty of other nations. The 
principles of jurisdiction and comity under which these antitrust 
suits are brought to protect our foreign trade, are principles gen- 
erally recognized by other countries as being in accord with interna- 
tional law. 





67 See, for example, the judgments in United States v. United Fruit Co. (Civ. 4560, 
E. D. La.); United States v. Chemical Specialities Company, Inc. (Civ. 126-225, S. D. 
N. Y.); and United States v. General Electric Co., 115 F. Supp. 835 (D. N. J., 1953). 

68 United States v. Scophony Company of America, 333 U. S. 795 (1948). 

69 See, for example, United States v. Watchmakers of Switzerland Information 
Center, Inc., et al., 133 F. Supp. 40 (S. D. N. Y., 1955). 

70 Dampskip Hercules v. Grand Trurk Pacific Rail Co., 1 K. B. 222, C. A. (1912). 

71 Dunlop Pneumatic Tyre Co. v. Act. Fur Motor, 1 K. B. 342, C. A. (1902). 
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CONCLUSION 


Despite our real desire that there be certainty, equality, and 
flexibility in antitrust enforcement, we should not forget that there 
will always be areas of judicial, and even administrative, interpreta- 
tion and choice. We should remember too that our enforcement 
program is constantly under review to the end that legislation can 
appropriately be recommended where substantial changes are re- 
quired. But such changes either in the law or administrative ma- 
chinery should be “sufficiently general in terms to accommodate it- 
self to differing economic pressures, but constant in theory, certain 
in interpretation, uniform in application, and simple enough to guide 
industry and commerce, acting in good faith, past courts of law.” 
For such are the qualities of antitrust enforcement which adminis- 
trative agencies have sought to develop in the past—and such are the 
qualities which tell us “what is right with antitrust.” 
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WHAT IS WRONG WITH THE ANTITRUST LAWS? 


by 


Harry A. Bascocx* 


When the distinguished Chairman of this Section called me and 
asked if I would take a part in the discussion here tonight I am not 
certain that he informed me of the subject assigned to me, which is 
“What is wrong with the Antitrust Laws?”, but if he did I am sure 
I was not immediately alert to the implications incident to such a 
subject. The Attorney General’s National Committee To Study the 
Antitrust Laws (1955) took nineteen months and four hundred pages 
to answer this question and the Committee had 60 members. It is 
quite obvious that I should not, if I could, attempt to track the sub- 
ject matter dealt with in this most creditable work. I must take a 
simpler approach. In so doing I propose to point up in a general way 
all the things that are right about the Antitrust Laws. Any residue 
then must be wrong, and I have answered the question. 

I take it that the test of any legislative enactment is “does the 
law in operation accomplish its purpose?” The same would be true 
of a series of laws addressed to the same objective. 

To apply this test to our Antitrust Laws it is necessary to look 
to the substantive concept underlying legislative enactments and the 
facts which led to laws that had in purpose the preservation and 
protection of the concept. 

In doing this let me first make reference to recognition and sale 
of monopolies by the British Crown around the time of Elizabeth I 
and similar practices on the Continent of Europe culminating in our 
time in cartels. Whether by design or otherwise, insofar as I can 
learn, commercial activities indulged in by the colonists of our coun- 
try just prior to the formal establishment of the Republic were not 
tinctured with the just referred to monopolistic concepts of the guild 
and the Government recognized monopoly. We know that by that 
time the English common law had recognized certain trade practices 
as legally unfair and actionable. These practices were passing off 
of name and goods; contracts considered to be unlawful because 
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against public policy, disparagement, etc. I believe it correct to 
say that the basic concept of what we now style free competitive en- 
terprise had its genesis in theory and practice at about that time. On 
the adoption of the Constitution the commerce clause definitely al- 
located the regulation of commerce between the states to the Fed- 
eral Government, and first by inertia I would assume, and alter by 
formal adoption, competitive theory and free enterprise took tangible 
form. 

For a hundred years after the formation of the Republic we 
know that there were few, if any, laws placed on the statute books 
governing the business conduct of those engaged in interstate trade. 
In this statement, of course, I eliminate legislation having to do with 
health, safety, public utilities, etc. I think we can accept the proposi- 
tion that during the more than one hundred year period just re- 
ferred to the economy of this country did thrive and dispense the 
advantages of free enterprise in many directions. This growth and 
development came about in a climate of what may be called raw com- 
petition. “Let him who hath power take and let him keep who can.” 

Under this regimen grew up toward the close of the century several 
monopolistic monsters whose predatory activities brought about the 
passage of our first national regulatory laws. Notable in this group 
were the railroads, the Standard Oil Company, American Tobacco 
Company, American Can Company, and a few others who by the 
employment of trade tactics now outlawed perfected monopolies or, at 
minimum, acquired and exercised dominant economic powers which 
eliminated or had the potential of eliminating others in the same area 
of trade. The rungs of the ladder to the just mentioned monopolies 
were discrimination, coercion, intimidation, boycott, mergers, and 
conspiracy. These tactics were considered to be proper in the jungle 
fighting of uncontrolled competition. Up to the time of the passage 
of regulatory legislation hitting below the belt, biting, and eye goug- 
ing were, in a manner of speaking, well recognized competitive tactics. 

Congress, during the 1880s, took steps to reform the situation and 
to exact some measure of accountability to the public for commercial 
conduct, or perhaps I should say “misconduct.” The first step was the 
creation of the Interstate Commerce Commission and _ thereafter 
several agencies having to do with industries charged with a particular 
public interest. If I am not mistaken, all of such Commissions except 
the one mentioned were organized well after the turn of the century, 
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most of them in our time. I scarcely need identify some of them as 
the Securities and Exchange Commission, the Federal Power Com- 
mission, the Federal Communications Commission, Civil Aeronautics, 
Food and Drug Administration, etc. These will be omitted from any 
further mention in this discussion. 

Collaterally, the first statute dealing with businesses not possessed 
with any of the characteristics of a public utility was, of course, the 
Sherman Law, passed near the close of the last century. This statute 
struck at the activities of the full structured and ripened monopolies 
and not at the trade devices by which the monopoly was obtained. 
You are all well aware of the developments under this statute during 
its early history. For any purpose here the Government found it most 
difficult to abate monopolies with this law and to successfully restore 
the competitive status quo ante. Within a matter of some 14 years it 
was clearly apparent that there was a need for some type of legis- 
lation which would prevent or, at minimum, deter the growth of 
monopolies. Legislative purpose to do this took the form of the pas- 
sage of the ill-starred Corporations Act, which was conceived on the 
theory that the publication of the doings or, perhaps more properly, 
the wrongdoings of corporations would in the light of public knowl- 
edge automatically correct themselves. This Governmental instru- 
mentality had no power of correction of bad trade practices and it 
failed in purpose. 

By 1912 all three political parties in acknowledgment that the 
Bureau of Corporations was ineffectual placed planks in their plat- 
forms calling for the creation of some type of instrumentality which 
would attack unfair and monopolistic practices in the seed before they 
matured into Sherman Law violations. Later decisions of the courts 
aptly referred to the prophylactic character of the legislation which, 
of course, took the form of the Federal Trade Commission Act. This 
statute, unique in character, left it to the Federal Trade Commission 
to say what were the unfair methods of competition outlawed by 
the statute. It did not attempt to define or spell out the unfair 
methods aimed at by the statute. Under these broad powers the 
Commission has found that many trade devices not theretofor con- 
sidered illegal come within its corrective powers as unfair methods 
of competition, some of them being false and misleading advertising, 
misrepresentation, misbranding, trade restrictive covenants, boycotts, 
price fixing, employment of lotteries, etc. 
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At the same time (1914) Congress passed the Clayton Act, with 
its several sections, outlawing types of price discriminations, exclu- 
sive dealing contracts, mergers, and interlocking directorates. Both 
of these statutes have since been amended, the Clayton Act by the 
Robinson-Patman amendment (1936), the Federal Trade Commis- 
sion Act by the passage of the so-called Wheeler-Lee amendment 
(1938), and the physical assets amendment to Section 7 of the Clay- 
ton Act in 1950. 

Let us look backward from some convenient date, say 1950, and 
in the light of the experience of about 150 years evaluate the results 
in terms of right and wrong. First, since we have made the most 
phenomenal economic advance in the history of the world in a rela- 
tively short period of time under a competitive system of free enter- 
prise, our basic concept is the right one. Second, as our economy 
has grown under the system Congress has, when the need arose, 
enacted laws calculated to protect the competitive system from the 
threats of monopoly and trade devices leading to monopoly. This 
again is right, for it is quite clear that in the beginning the Congress 
could not have met the needs of a growing and changing economy 
or written a charter of economic freedom good for all time. 

In 1940 Congress took a short step which, I must assume, was 
believed to be in furtherance of the basic concepts of the Antitrust 
legislation heretofore mentioned. I refer, of course, to the Wool 
Products Labeling Act. The step taken, intentionally or otherwise, 
significantly extended the frontiers of the concept of legislative regu- 
lation of competition by certain mandatory requirements. Until the 
passage of this statute, so far as I can determine, no Antitrust statute 
(public utility laws and the National Industrial Recovery Act and 
Fair Trade laws excluded) contained a mandatory provision, and all 
legislation was directed to the prohibition of the unlawful practices. 
True, it was and is that in the correction of law violations established 
by proceedings under the Sherman Law the courts issued many man- 
datory pronouncements which had in purpose the restoration of the 
competitive status quo ante or further growth of the monopoly. Par- 
ticularly were the powers of the F.T.C. limited to cease and desist 
orders which are obviously injunctive in character. 

In rapid succession after the passage of the Wool Products Label- 
ing Act came the Fur Products Labeling Act, the Textile Fiber Prod- 
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ucts Identification Act, and we have noticed that additional legisla- 
tion of this type is under consideration and will probably become law. 

I would call your attention to the fact that a trader is no longer 
free to conduct an honest and reputable business in wool, in furs, or 
man-made fibers. He may sell an excellent product, he may describe 
it honestly and indulge no deceptive, fraudulent, or immoral prac- 
tice, yet he becomes a law violator in so doing if he does not place 
upon his product labels of a certain size containing certain informa- 
tion. In this connection, the product, of course, is not one which is 
related to public health, safety, or other characteristics which attach 
a special public interest. 

Now I take it justification for this type of legislation, generally 
styled “consumer legislation,” is to be found in the conviction of the 
Congress that it is protecting the public and that this type of legisla- 
tion is essential to that end. This may be true. I only point out that 
it is at variance with the concepts of former antitrust legislation. There 
remains for explanation the fact that more recently Congress, the 
Federal Trade Commission, the Department of Justice, and the Bar 
have moved in ways to indicate clearly that there is fault in our Anti- 
trust legislation in the sense that supplemental legislation is needed 
to approach more closely the objectives sought by all Antitrust 
legislation. As examples, the Department of Justice seeks additional 
powers of subpena; the Federal Trade Commission supports legisla- 
tion calling for pre-merger notification by corporations over a cer- 
tain size; it wants finalization of Clayton Act orders; it would have 
the power to seek temporary injunctions pending the examination of 
proposed mergers. Congress, on its own motion, is examining pro- 
posed legislation requiring industries to justify price raises or, at 
least, to give advance notification thereof. A recent statute on the 
books gives special legal rights to automobile dealers as against auto- 
mobile manufacturing companies. 

Other legislation of this type is pending. All this means to me 
that the end is by no means yet and that certain deficiencies of the 
Antitrust laws exist and Congress will, by legislative enactment, 
eliminate them. Looking backward and then forward, I see no 
reason to believe that changing economic conditions, technological 
advances, and the ingenuity of business will bring about change in 
the basic concept of our free enterprise system. There will be need 
for more legislation to ward off threats to it. 
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It will be urged that all I have just stated is obviously true 
and right, but that I have failed to treat with the failure of the Gov- 
ernment agencies charged with the administration of the Antitrust 
laws to enforce them adequately. This statement will be supported 
by the loose assertion that monopolies have never grown faster or 
larger than in our time and that “everyone knows that the small 
businessman is being destroyed or absorbed by the huge aggregations 
of economic power.” Neither of these statements is true in its entirety. 
Aggregations of capital constituting many lines of “big business” are 
indeed the order of the day, but it seems to me that as the economy 
has grown so can it be expected will individual components of indus- 
try increase in size. I do not think competition has disappeared but 
rather in many industries become a battle of giants with benefits to 
the public magnified rather than impaired. 

The claim that there has been an accelerated rate of mortality 
among so-called small business units is not accurate. I am reliably 
informed that the rate of mortality among small business units has 
held steady since 1949. Some failures I suspect are due to economic 
evolution of one character or another. While I believe that in the 
Antitrust field some fault attaches to the failure of Congress to pro- 
vide adequate sized staffs and facilities for the enforcement of laws 
which it has placed upon the statute books, I make the point that 
it would also be a thing most undesirable or wrong, if you please, 
to man American business with thousands of investigators, economists, 
and attorneys to investigate and supervise its business conduct all 
in the name of trade regulation. 

One more point. It seems to me the best hope for the preserva- 
tion of our free enterprise system resides in bringing home to the 
American businessman through his legal and economic advisers, and 
otherwise, the fact that it is good business as well as morally right 
that he should ascertain what his legal responsibilities are in the free 
enterprise system and live by them. 








CRE 








SS Bl 





IMPROVING THE ANTITRUST LAWS AND 
THEIR ENFORCEMENT 


by 


GLEN E. WEsTON* 


My presence on this program is attributable to the application of 
one of the lesser known of the Antitrust Laws—Grady’s Law. Parkin- 
son’s Law, which clearly is applicable to antitrust, is now quite well 
known. Probably most lawyers are now also familiar with Gumper- 
son’s Law, which apparently postulates that you usually obtain the 
opposite results from that which you intend. As so stated can there 
be any doubt that it, too, applies to antitrust? But Grady’s Law 
is of more recent exposition although its application has long been 
observed, particularly in antitrust. Grady’s Law basically is some- 
thing like this: “If there is any possible way to foul things up, that 
way will be found.” With such an otherwise distinguished panel of 
speakers, the only rational explanation of my presence seems to be 
that it is merely the application of this fundamental natural anti- 
trust law. 

Aside from fouling up the program my task is apparently to be 
the devil’s advocate—by being critical of the antitrust laws and their 
enforcement. 

There are many ways in which the Antitrust Laws and. their 
enforcement can be improved—in fact far too many for discussion 
within the brief time allotted here. Most of those that will be enu- 
merated are not original. Some were pointed out by the Attorney 
opposite result from that which you intend. As so stated can there 
General’s Committee Report, which is a monumental document set- 
ting forth many excellent recommendations that deserve greater 
consideration by Congress. 


Crvit_ INVESTIGATIVE DEMAND 


There is need for enactment of a Civil Investigative Demand 
power for the Antitrust Division. 





* Professor of Law, George Washington University. 
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A Civil Investigative Demand or similar power should be given to 
the Antitrust Division to enable it to obtain the information and 
evidence needed for civil actions without having to resort to use 
of a grand jury. The Division has overworked the criminal antitrust 
prosecution. This objection is not based on any tenderness for the 
flagrant antitrust violator but stems from a doubt whether the 
criminal prosecution is as effective as the civil action. The pre- 
sumed deterrent effect of the criminal antitrust prosecution is ques- 
tionable and it is quite clear that the criminal case often fails to 
restore effective competition to an industry where restrictive com- 
binations have destroyed it. In fact the Antitrust Division’s frequent 
simultaneous filing of indictment and civil action is an implicit ad- 
mission that criminal prosecution alone will not suffice. There is no 
real substitute for a stringent equitable remedy for restoration of effec- 
tive competition. The flexibility and the retention of power to modify 
are further advantages of the civil antitrust judgment over the crim- 
inal conviction. 

Having to rely on the grand jury to obtain the evidence when 
voluntary cooperation fails, has resulted in indictments in cases 
in which a civil action would be more in the interests of competitive 
policy. 


MERGERS 


Pre-merger notification would be desirable, although not neces- 
sary: bringing bank asset acquisitions under the Clayton Act is 
more important. 


The failure of the 1950 Amendment to Section 7 of the Clayton 
Act and its enforcement to stem the merger tide may give cause for 
concern. Fairly vigorous enforcement, the Bethlehem Steel case and 
DuPont-General Motors case have helped but it is not clear that they 
have fully changed the trend. Pre-merger notification should be help- 
ful. Although some of the pre-merger notification bills that have been 
introduced in the past would be unfortunate, the principle of pre- 
merger notification is a desirable one. In addition to alerting the 
Antitrust Division and FTC to the mergers of antitrust significance 
-in time for preventive action, it will serve as a useful reminder to the 
merging concerns to weigh carefully the antitrust perils of the merger. 

Bringing bank asset acquisitions under the Section 7 prohibitions 
is more fundamental. The Government should be empowered to pre- 
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vent bank asset acquisitions that would substantially lessen com- 
petition. 


FTC ANTIMONOPOLY CASES 


The FTC should be given power to seek preliminary injunctions 
in antimonopoly cases. 


The FTC lacks power to prevent anticompetitive practices until 
completion of its adjudication. This causes troublesome problems, 
particularly in merger cases. Since the unscrambling of assets after 
a merger has been fully consummated is at best complex and at 
worst almost impossible, preventive action is indispensable to ade- 
quate implementation of Clayton Act policies. The absence of this 
power in the FTC has already had unfortunate results. While legis- 
lation giving the FTC power to obtain interlocutory injunctions in 
antimonopoly cases is by no means essential, it would materially aid 
the FTC in merger cases. It is doubtful whether such a power would 
need to be utilized very often; its mere existence would be likely 
to assure voluntary cooperation by most respondents in postponing 
completion of the merger. 


LIMITATIONS ON ANTITRUST APPLICATION 


There are too many sacred cows—too many limitations on the 
applicability of the Sherman Act policy. 


The Attorney General’s Committee Report was sound in recog- 
nizing the utility of the concept of effective competition as a reason- 
able antitrust goal and that even this goal must, in some instances, be 
subordinated to other policies. But there are some instances of too 
much subordination of antitrust policy. Without going into detail, 
among such examples are labor unions, packers and stockyards, ex- 
port trade associations and others. Justification there may be to some 
extent in each case for preventing antitrust policy from defeating 
other basic economic or social policies, but antitrust policy has been 
curtailed too much by present legislation or by its interpretation. 


NEED For Posit1vE GOVERNMENTAL PROGRAM 


The most fundamental thing wrong with antitrust legislation is 
that it is wholly negative in character. There is need for a more posi- 
tive governmental program for promoting more vigorous competition. 
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This is not a new thesis. Walter Adams has effectively pointed out 
that the Government is often working at cross purposes. The entire 
economic and fiscal policy needs to be coordinated with antitrust if 
antitrust and other policies are to be effective. The best way to further 
antitrust goals is not to attack bigness as such or decimate industry but 
to promote entry and growth of smaller concerns into effective 
competitors. David Lilienthal and others have postulated that our 
very existence as a nation would be threatened by the atomizing of 
industry sometimes proposed in the name of antitrust. However, it 
is not necessary either to worship or condemn bigness as such. What 
is needed more is the establishment of means for creating new com- 
petitors and permitting smaller competitors in concentrated industries 
to grow into aggressive competitors that can challenge big business 
to be efficient. It is probably impossible to turn the clock back to the 
days of a host of very small companies in such industries as steel and 
automobiles even though nostalgic proposals of this type are occa- 
sionally made. Today’s technology, research laboratories and auto- 
mation demand huge investments that are incompatible with the 
atomizing of industry. But this is no excuse for permitting monop- 
olization or attempted monopolization to go unmolested or unchal- 
lenged. 

There have, of course, been a few endeavors to legislate an 
affirmative program to promote small business. The establishment of 
the Small Business Administration was an important event, but its 
powers have been so limited that its program has thus far not been 
able to scratch the surface of the need for capital for the creation 
or expansion of business concerns to compete in highly concentrated 
industries. The Small Business Investment Act of 1958 is a salutary 
development but it is too early to fully assess its probable effect. It 
is doubtful, however, whether it will be adequate to provide the 
substantial funds needed for establishment of new concerns in many 
industries. Moreover, no emphasis or priority is placed on creation 
of competition where it is needed. 

The Small Business Tax Adjustment Act of 1958 was a weak 
and faltering step in the right direction but was much too little, 
too late and too restricted to be a substantial factor. There is need 
for a really significant program of tax benefits for small business 
organizations that re-invest their capital and income into expansion 
programs. There is also need for a far more effective program for 
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raising both equity and debt capital for the smaller concerns in the 
concentrated industries. Procurement policy, too, needs more effort 
to aid small business although some substantial progress has been 
made in this area. Unfortunately, the Small Business Subcommittees 
have too often permitted themselves to become advocates of a “no- 
competition” policy through their espousal of such measures as a 
Federal Fair Trade Act and certain proposed Robinson-Patman 
amendments. 


Basic WISDOM OF SHERMAN ACT AND DANGERS OF REVISION 


It should be emphasized, however, that none of these suggestions 
is of really fundamental importance. The basic wisdom of the Sher- 
man Act, the FTC Act and at least Sections 3 and 7 of the Clayton 
Act is clear. The most striking feature of the Attorney General’s 
Committee Report was the complete unanimity of opinion on the 
basic Sherman Act and FTC Act policies, despite the widely divergent 
backgrounds and orientation of the Committee members. The furor 
over the areas of disagreement and the highly-publicized dissent of 
Professor Schwartz tended to obscure the fact that the differences of 
opinion were in reality minor and peripheral when placed in per- 
spective. Not a single voice in the Committee raised any doubt about 
the really fundamental antitrust policy. 

Indeed there is much danger in uninformed tampering with the 
Antitrust laws by Congress. The genius of the Sherman Act lies 
in its incredible simplicity of expression. Detailed legislation apply- 
ing to a complex economic system can produce many problems. More- 
over, a multitude of mistakes have already been made in the name of 
preserving free enterprise or strengthening the antitrust laws, such as 
Miller-Tydings, McGuire Act and automobile dealer’s legislation. 
Now the so-called “Federal Fair Trade Bill” is being pushed to help 
preserve competition but it would, in reality, throw the baby of 
price competition out with the bath water of the loss leader. 


ADMINISTRATION AND ENFORCEMENT 


The administration and enforcement of the Antitrust laws are of 
even greater importance. Deficiencies in this respect can be remedied 
with less danger. 
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Loss oF PERSONNEL 


The single most serious problem in antitrust enforcement is that of 
personnel. There is cause for real concern over the tragic loss of 
able and well-trained lawyers from the enforcement staffs of the Anti- 
trust Division and FTC. 


Antitrust legislation, as Thurman Arnold wrote a good many 
years ago, can be a mere folklore without vigorous, intelligent and 
skillful enforcement. This requires a large staff of experienced and 
capable lawyers and economists for the Government. Yet every 
member of the Federal Bar Association Trade Regulation Commit- 
tee is undoubtedly aware of the substantial number of able anti- 
trust lawyers that have been lost to the Government within the last 
few years. Many others are apparently seriously considering leaving 
the Government service in the near future. The Antitrust Division, 
in particular, has suffered a tragic loss of key personnel—veteran 
lawyers whose experience and skill cannot easily be replaced. Since 
Government antitrust lawyers must appear against the elite of the 
American kegal profession, it is vital to the public interest that the 
Government have equally able counsel. To do so there must be both a 
steady recruitment of bright young lawyers and an ability to retain 
the capable experienced ones. Retention seems to be the most acute 
problem. 

The members of the American Bar Association Section of Anti- 
trust Law and the Federal Bar Association Trade Regulation Commit- 
tee should join in the formulation of a program designed to raise 
the status, incentives and morale of the personnel of the enforcement 
agencies. The proposal to create a federal career program for lawyers 
generally now being debated may be a good beginning but more 
is probably needed if the Government is to have the outstanding 
representation that it needs. 

The compensation of the average lawyer in the Antitrust Division, 
for example, is supposed to be about $9,000 per year. This is un- 
questionably only a fraction of the compensation of the average anti- 
trust defense counsel. The frequent necessity for the Government 
Antitrust trial lawyer to be away from home and family for extended 
periods during a protracted investigation or trial is another unfor- 
tunate concomitant of antitrust litigation, which is aggravated by the 
niggardly travel and expense allowance, particularly when contrasted 
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with the defense counsel’s generous expense account. The staggering 
workload that Government Antitrust trial lawyers have is frequently 
incompatible with adequate trial preparation and is a natural source 
of frustration for conscientious lawyers. It is not unusual for an ex- 
perienced Government trial lawyer to have substantial responsibility 
in several pending major antitrust cases in each of which he is con- 
fronted by a battery of distinguished defense counsel, many of whom 
are devoting their efforts almost solely to the one case. 

Finally, what seems particularly deplorable is the attitude some- 
times displayed both publicly and privately by antitrust defense coun- 
sel toward Government antitrust counsel. There has sometimes been 
a disdain or remarks have been made about “crusaders” and “ideolo- 
gies” that seem to be veiled hints of bad faith or worse. Government 
lawyers, like any others, undoubtedly make mistakes sometimes, 
may not always use the soundest judgment and may even on occasion 
be guilty of overzealousness, but this offers no excuse for their being 
treated as a class in a disrespectful manner. While only-a few defense 
counsel have been guilty of such conduct, most of the remainder have 
committed sins of omission—failing to accord the full measure of re- 
spect to Government lawyers that they deserve. It is about time that 
the public, the businessman and the private antitrust bar render ap- 
propriate acknowledgment to the Government Antitrust lawyer for 
the great contribution he has made to preservation of our free enter- 


prise system. 


NEED FOR CAREFUL SELECTION OF CASES AND 
CoorRDINATION OF EFFORTS 


Most antitrust lawyers are cognizant of the hard reality that the 
resources of the Antitrust Division and Federal Trade Commission 
are not sufficient to proceed against all possible antitrust violations. 
This necessitates the formulation of some enforcement strategy. It 
ought to be a carefully worked out strategy and it should also be a 
jointly established and administered strategy with both agencies work- 
ing effectively together. To a bystander who, of course, does not 
have full access to the inner workings of the two agencies it has al- 
ways seemed that the two agencies have no really continuous systematic 
coordination—that the present coordination is largely on an ad hoc 
basis. The recent Antitrust Division Economic Committee Confiden- 
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tial Report that recommended some enforcement policy guides is 
probably salutary although its specific recommendations have not been 
made public. But such a policy should be mutually adopted and 
mutually applied by some permanent and systematic high level co- 
ordination group representing both agencies. 

The overlapping responsibilities of the two agencies has often 
been discussed. There have been some instances in which better co- 
ordination might have resulted in more effective antitrust enforcement. 
It is unfortunate that decisions as to which agency shall proceed in the 
overlapping area should be made by the present haphazard means— 
of which agency receives the complaint first. Why should a potential 
antitrust defendant be permitted to choose the less-teared FTC cease 
and desist order remedy, which cannot be used as prima facie evi- 
dence in treble damage suits, for example, by the simple expedient of 
seeing that the FTC hears of the merger or other possible antitrust 
violation first? A former Chairman of the FTC has remarked that 
the two agencies till the same soil with different tools. This may not 
be undesirable. However, there should be a systematic coordinating 
group to decide which antitrust tool is needed to plow the particular 
anticompetitive field. 

There is also, of course, the need to coordinate antitrust policy 
with other important governmental policies as persons such as Pro- 
fessor Kingman Brewster have ably shown. The same Antitrust Divi- 
sion-FTC coordinating group might possibly be supplemented to help 
serve this additional purpose. 


NeEEp For Botu LEGAL AND ECONOMIC THEORIES 


Since the resources for antitrust enforcement require selectivity, 
that selectivity should be determined by a joint legal-economic group 
in accordance with their best informed judgment as to what cases will 
be likely to achieve the best results for maintaining competition. Each 
case instituted should have not only a legal theory but also an eco- 
nomic theory as to how the violation involved has threatened or 
lessened competition and how the relief sought will aid competition. 


NEED For GREATER SELECTIVITY BY THE FTC 


The Federal Trade Commission needs to be more selective in the 
cases it institutes and to make better use of its limited resources. 
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The conclusion seems inescapable that the Commission has not al- 
ways made the best use of its resources. It has spent considerable 
money and tied up personnel on very minor problems. It is doubtful, 
for example, whether the FTC has acted wisely in devoting so much 
effort to eradicate fictitious pricing. Fictitious pricing may be a repre- 
hensible practice but it is doubtful whether the FTC will ever be able 
to eliminate it entirely and is questionable whether the cost would 
be justified if the Commission should be able to do so. Fortunately 
the FTC has issued a fictitious pricing guide and other measures 
which are helping to achieve voluntary compliance at substantially 
lower cost. However, fictitious pricing is merely one illustration how 
the FTC has not always made the best use of limited resources. 

This is not intended to deprecate the splendid work the FTC has 
done in protecting consumers against fraud and deception. More- 
over the FTC in the last few years has made significant progress in 
speeding up cases and in disposing of more cases, particularly by way 
of consent settlement. The acceptance of consent settlement of Anti- 
trust cases is a distinct step forward. With its present able personnel 
and dynamic leadership the Commission appears to be making real 
progress in eliminating anticompetitive practices. 

However, the major point made here concerning FTC selection 
of cases is that it is not systematic. The FTC is apparently letting 
complainants select its cases to a great extent rather than letting its 
staff select them on the basis of a determination of which cases 
would be to the greatest public interest to institute in the light of the 
Commission’s limited resources. 


CoNCLUSION 


Finally, it should be emphasized that the Antitrust laws are one 
of the most fundamental bulwarks of our free society. By preserving 
economic freedom they are at the same time preserving social and 
political freedom. They could use some improvement and enforce- 
ment is far from perfect. But both the laws and their enforcement 
basically are well-conceived and are working reasonably well. We 
should strive to keep them that way. 














PART Il 


INVESTIGATION AND TRIAL OF ROBINSON-PATMAN ACT 
CASES BEFORE THE FEDERAL TRADE COMMISSION 


by John T. Loughlin 


ANTITRUST NEWSLETTER 


BIBLIOGRAPHIA 


























INVESTIGATION AND TRIAL OF ROBINSON-PATMAN 


ACT CASES BEFORE THE FEDERAL 
TRADE COMMISSION 


(Part Il) 
by 


Joun T. LoucH.iin 


Investigational Review 


When the FTC investigator has completed his work on u Robinson- 
Patman case at a branch office, ancillary investigation may follow 
at one or more of the other FTC field offices. When such work is 
completed the matter is usually returned to the principal investigating 
attorney for preparation of a final report with recommendation for 
closing or for complaint. After completion, this report is subject 
to review at a number of levels, any one of which may have authority 
to close or to recommend closing the investigation. 

If the investigation ultimately results in issuance of a complaint, 
it will usually have been reviewed for form or substance at the 
following levels: (1) By the branch office manager; (2) By the 
project attorney who screened the complaint; (3) By the Chief 
Project Attorney; (4) By the Director, Bureau of Investigation; 
(5) By a staff attorney of the Bureau of Litigation who is assigned 
to draft the complaint; (6) By the Assistant Director in charge of 
antimonopoly cases, Bureau of Litigation; (7) By the Director of 
the Bureau of Litigation; (8) By the Commission’s Secretary; (9) By 
an individual commissioner and his legal assistant; (10) By the 
Commission itself. 

In the event that there is a disagreement at staff level between 
the Bureau of Investigation and the Bureau of Litigation, any matter 
is forwarded to the Commission’s Executive Director who acts as 
referee. 

There is no Commission rule limiting the contacts of applicants 
or respondents with FTC staff members. Although the only contact 
specifically authorized by rule is that with the branch office man- 
ager.2°° Commission policy has freely permitted a respondent or 





200 FTC Rule 1.5(c). 
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an applicant or counsel or any interested person to contact staff 
officials at FTC Washington headquarters regarding pending matters. 
Among those logically available to supply information which is not 
confidential are the Chief Project Attorney, the Secretary, the Gen- 
eral Counsel, the various Bureau Directors and the Director of Public 
Information. After complaint, of course, contacts are limited in some 
respects by the Administrative Procedure Act, and additional healthy 
safeguards have been proposed in pending legislation supported by 
the American Bar Association.?® 


Informal Disposition of Cases: “Administrative Treatment” 


As often as not in a Robinson-Patman investigation, the party 
being investigated is surprised that he has been doing anything con- 
sidered to be in violation of any statute. Many in that position volun- 
teer to terminate any practice which they fear is considered unlawful 
by the investigating attorney. While laudable from some stand- 
points, this “repentant sinner’ approach should not be overrated as 
a method of dissuading FTC from issuing a complaint. In the first 
place, there may be no “sin.” Secondly, the investigating attorney 
has no authority to express an opinion to the party under investi- 
gation as to the legality of the practices of the latter.2° Thirdly, 
the approach may be interpreted as an admission of guilt. And 
finally, the Commission’s rules of practice provide no reliable pro- 
cedure for closing an investigation on the basis of voluntary termi- 
nation of practices considered in violation of the Robinson-Patman 
Act. If such a procedure exists, its status is so cloudy as to make 
it unpredictable. 

In deceptive practice and other similar cases outside the restraint 
oi trade field the Commission has long used an “assurance of dis- 
continuance” as a basis for closing investigations although there is 
no provision in the FTC rules and regulations for such treatment. 





201 Administrative Procedure Act. Public Law 404—79th Congress. Section 5(c) 
limits ex parte consultation with hearing examiners. And see S. 2734, 86th Cong., 1st 
Sess. 

202 Cf. 11 Ad. L. Bull. 75-76 (1958): “If you have a client who is being inves- 
tigated, you simply waltz up to the investigator and ask him what is wrong, and 
what do you think the client should do to correct that wrong.” 
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However, on occasion the Commission has accepted such a statement 
of discontinuance even in Robinson-Patman investigations. Conse- 
quently, it may be worth trying, although there is no guarantee of 
success. 

There are two other possibilities which have on rare occasions 
been used as a basis for terminating an FTC Robinson-Patman 
investigation or proceeding after complaint for the purpose of per- 
mitting a party to dispose of the matter by a voluntary practice. 

.The Commission has a stipulation procedure®®® which for many 
years was limited to deceptive practice cases but which may possibly 
be available in some Robinson-Patman matters, depending upon an 
interpretation of the Commission’s rule on the subject as amended 
in 1955, 

Another possibility is termination of a proceeding in order to 
permit a respondent to participate in a trade practice conference 
on the same subject. This has been done,?°* but many in the Com- 
mission believe that the procedure was unsuccessful, and no party 
should rely on terminating a Robinson-Patman proceeding by use 
of the trade practice conference method. 

Thus, under the Robinson-Patman Act, the party under investi- 
gation, even if willing to discontinue a practice at once, has no 





208 “Where remedial action is appropriate, the files may be referred for the 
initiation of adjudicative proceedings by issuance of complaint, for negotiation of a 
stipulation to cease and desist or for other appropriate action.” FTC Rule 1.42. 

2046 Prior to May 1955, the stipulation procedure was not available in cases in- 
volving “. . . suppression or restraint of competition through conspiracy or monopo- 
listic practices; or violations of the Clayton Act”; FTC Statement of Policy, Rules, 
Policy, Organization and Acts, p. 41 (1949). 

In 1955 this was replaced with a statement making the stipulation procedure un- 
available in cases involving “. . . suppression or restraint of competition through con- 
spiracy or discriminatory or monopolistic practices.” FTC Rule 1.51. 

Under this rule a violation of the Robinson-Patman, which is not considered by 
FTC to be “discriminatory,” could conceivably be treated under the stipulation pro- 
cedure. 

208 Six cases were dismissed by FTC on January 9, 1953, for the reason that the 
respondents were participating in a Trade Practice Conference aimed at terminating 
practices on an industry-wide basis. Richard Hudnut, D. 2974; Elmo, Inc., D. 2974; 
Charles of the Ritz, Inc., D. 3017; Coty, Inc., D. 4435; Primrose House, Inc., D. 3039; 
Bourgois, Inc., D. 4436. 

206 “Jt is impossible for me to defend the handling of these cases as an example 
of effective enforcement of the Robinson-Patman Act.” William Kern at BNA-FBA 
Conference, Chicago, Illinois, March 1, 1956 (unpublished). 
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assurance that such discontinuance will help him avoid the issuance 
of an FTC complaint. At present, termination prior to complaint 
is of doubtful benefit; termination after complaint but prior to order 
appears to be of no benefit. Adoption of a procedure which rewards 
voluntary correction in Robinson-Patman cases must apparently wait 
until the current appetite for record numbers of complaints and orders 
is sated. 












III. TriaL oF RoBINSON-PATMAN CASES 









Because of the marked dissimilarity from federal court procedure, 
there is a tendency for the uninitiated to look upon Robinson-Patman 
trials before the Federal Trade Commission and its hearing examiners 
with awe and trepidation. To some extent these fears are justified 
by the procedural difficulties and technical problems which are faced; 
but once the intricacies of Robinson-Patman terminology and FTC 
procedure are understood, the litigation problems are not usually 
severe. In fact, Robinson-Patman trials have been described as 
“superlatively dull.” The proceedings consist for the most part of 
(1) the introduction of documentary exhibits, (2) identification, and 
(3) explanation thereof. In many of the most controversial trials 
it has been possible to stipulate all relevant facts.?°7 

The extended trial concentrating on technical issues has almost 
become a thing of the past.2°* The average age of pending Robinson- 
Patman cases has been reduced from over 5 years in 1948 to less 
than 2 years in 1958. Most cases are completed within a year after 
the complaint. Even where a case goes on for years, there may be 
only a few days of hearings. An occasional proceeding hoary with 
age may be found in the FTC closet, but these are distinctly in the 
very small minority. The only “very old” Robinson-Patman cases 

























were recently terminated by the entry of cease and desist orders. 

As a matter of fact, even the Robinson-Patman trial itself has 
almost become an outmoded event. The vast majority of Robinson- 
Patman cases today are settled without litigation with the entry of 
consent orders. 





207 The Spark Plug cases, n. 113 supra. Note also State Wholesale Grocers v. 
A. & P.,n. 27 supra. 
208 Some exceptions: Automotive Parts, TBA cases. 
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The reasons for the rarity of litigated cases appear to include: 
(1) The overwhelming simplicity and attractiveness of the Com- 
mission’s consent order procedure.?°? (2) An apparent FTC policy 
of actively promoting consent settlements.?"° (3) The fact that the 
consent procedure permits the respondent directly or through his 


counsel to participate in the drafting of the cease and desist order.?"? 


(4) The possibility that during consent negotiations the respondent 
may be successful in working out arrangements which will make 
less difficult the sometime thorny problems of compliance.?** (5) The 
lack of finality of FTC cease and desist orders under the Clayton 
Act.#2% (6) The cost of trial.2** (7) The fear of laying the ground- 
work for private treble damage suits.2"5 (8) The fear that the pros- 
pects of winning are remote based upon a prevailing view that the 





209 Revision of Consent Order Rule on April 22, 1954, eliminated previous require- 
ment for findings of fact, provided for disposition by consent at any stage (the earlier 
rule did not allow consent orders after taking of evidence had commenced) and allowed 
partial settlement—as to Some or all issues or some or all respondents. A further 
revision effective in May 1955 made the hearing examiner’s decision on a consent 
order nonpublic. 

210 The percentage of consent decisions has been growing constantly under the 
revised rules. One of the greatest existing attractions: due to the secrecy of the 
examiner’s initial decision (n. 209 supra), there is one less press release than in 
contested cases. 

211 11 Ad. L. Bull. 76 (1958). “We must have you nailed down to a consent 
order, but will work out the form of that order.” See also pp. 169-170. 

212 On occasion, a joint conference may be arranged with FTC trial counsel and 
compliance staff members. 

213 See n. 288 infra for interpretation of law in effect prior to enactment of 
Public Law 86-107 on July 23, 1959. 

214 The overall length of the proceedings is not the basic criterion. Putting on a 
defense may take only a day or two of hearings. 

215 The Clayton Act provision (Sec. 5) giving to final judgments the stature of 
prima facie evidence in private cases does not extend to FTC decisions or orders in 
any cases, even when fully litigated. However, a consent settlement avoids creation 
of a public factual record upon which private action might be based. 

It is noted that a number of respondents who recently signed FTC consent agree- 
ments (note FTC Dockets 6292-7000) have been sued by a private litigant for 
damages based upon facts similar to those alleged in the FTC complaints. Suit by 
Peter Reeves Markets, Inc. against numerous parties including General Foods Corp.; 
Hudson Pulp & Paper Corp.; Sunshine Biscuits, Inc.; P. Lorillard Co.; Piel Bros.; 
Great Atlantic & Pacific Tea Co., Inc.; Columbia Broadcasting System, Inc.; National 
Broadcasting Co., Inc.; and American Broadcasting-Paramount Theaters, Inc. Dam- 
ages of $563,680 trebled to $1,691,040 are sought. Wall St. Journal, Jan. 19, 1959, 
p. 8, col. 3. 
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Commission does not issue complaints unless cases are fully docu- 
mented.?"° 

That the consent procedure does offer many obvious advantages 
both for the Government and for the respondent cannot be denied. 
It markedly increases the ability of the Government to handle greater 
numbers of cases; for the respondent it eliminates some immediate 
trouble and expense; and for both Commission and respondent it 
is generally the path of least resistance. 

However, both Government and respondent’s lawyers share nos- 
talgia for the bygone days of vigorously contested Robinson-Patman 
cases. Without litigation, the law tends to become static, fixed. 
Contest makes for fluidity and interest and insures that the law 
will remain or (in the case of Robinson-Patman) become attuned 
to reality. 

Recent history suggests that companies taking the consent order 
path as the easy way out of a Robinson-Patman complaint may 
live to rue the day. Compliance raises sticky problems. The augment- 
ing of the FTC compliance staff has been described above. This 
represents only a small part of the actual police force. The original 
complainant and other industry members and their Congressmen 
will all be standing by, ready to claim “foul!” 

The problems of compliance can be just as difficult, troublesome 
and expensive as fighting a case, but they can never be as successful 
as fighting and winning a Robinson-Patman case. And that can be 
done. 

In four of the most significant recent cases, respondents have 
succeeded before various United States Courts of Appeals or before 
the Supreme Court in establishing defenses to Robinson-Patman 
violations, the legality of which in each case was questioned by the 
Federal Trade Commission. 

The most important of these, of course, was the reaffirmation of 
the good faith meeting of competition defense in Standard Oil Com- 
pany v. Federal Trade Commission®™’ in its second major round 
before the Supreme Court.*"* However, the defense remains contro- 
versial.?"° 





216 See p. 20, n. 106 and 107 supra and p. 47 infra. 
217 FTC v. Standard Oil Co., 355 U. S. 396 (1958). 
218 Standard Oil Co. v. FTC, 340 U. S. 231 (1951). 
219 Simplicity Pattern Co., Inc. v. FTC, n. 190 supra. 
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The holding of the Second Circuit in Atalanta Trading Corpo- 
ration v. Federal Trade Commission®®® struck a serious blow to the 
Commission in ruling that the Commission’s evidence had failed 
to establish the existence of a nonfavored purchaser required by 
Section 2(d) of the Robinson-Patman Act. But possibly the greatest 
shock was dealt by the United States Court of Appeals for the 
Seventh Circuit in the matter of Henry Broch?** where the court 
upset an unbroken string of eleven FTC appellate court victories 
in 2(c) cases by holding that 2(c) does not apply to the voluntary 
brokerage fee cut by an independent broker. 

The fourth case was Anheuser-Busch, Inc. v. FTC? decided 
by the United States Court of Appeals for the Seventh Circuit on 
April 13, 1959. Instead of ruling upon the expected bases of an 
unduly broad order, good faith meeting of competition, lack of com- 
petitive effect and lack of public interest due to long discontinuance, 
the court surprised many onlookers by basing its ruling on a finding 
that no discrimination in price existed: 


“Lacking a showing of discrimination within the St. Louis 
area, there is no relationship existing between AB’s [Anheuser- 
Busch’s] competitors in that area and either its competitors or 
its customers in other areas which justifies the Commission’s 
conclusion that a discrimination has been shown in the St. Louis 
area which brings Section 2(a) into play.” 


The reward of intensive investigation may often be the develop- 
ment of a sound basis for successful trial. The ultimate reward is 
the dismissal of the complaint by the Commission or by the courts. 
However, there is another important possibility. Contesting a case, 
even where not successful in obtaining dismissal may produce a 
modification of an order which will make it possible to live with. 
In another relatively recent Robinson-Patman case, in the matter of 
Maryland Baking Company,*** the FTC issued the following order: 





220 Atalanta Trading Corp. v. FTC, n, 181 supra. 
221 Henry Broch & Co. v. FTC, n. 161 supra. 
222 Anheuser-Busch v. FTC, CCH Trade Reg. Rep. 169,330 (7th Cir., Apr. 13, 
1959). 
223 Maryland Baking Co. v. FTC, 243 F. 2d 716 (4th Cir. 1957). 
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“It is ordered that respondent The Maryland Baking Com- 
pany, a corporation, and its officer, representatives, agents and 
employees, directly or through any corporate or other device, 
in connection with the sale or distribution of ice cream cones 
in commerce, as ‘Commerce’ is defined in the aforesaid Clayton 
Act, do forthwith cease and desist from discriminating, directly 
or indirectly, in the price of such products of like grade and 
quality, by selling ice cream cones to any purchaser at higher 
prices than the prices charged any other purchaser engaged 
in the same line of commerce where, in the sale of said cones 
to such purchaser charged the lower price, respondent The 
Maryland Baking Company is in competition with another 
seller.” 


The reviewing court’s decision*** best speaks for itself: 


“The company complains, also, that the effect of the order 
is to put its prices in a strait jacket throughout the country, so 
that it may not vary them in various localities even though 
no discrimination may be involved. To meet this objection, the 
Commission proposes to change its order so that it will read 
as follows: 


‘It is ordered that respondent The Maryland Baking 
Company, a corporation, and its officers, representatives, 
agents and employees, directly or through any corporate 
or other device, in connection with the sale or distribution 
of ice cream cones in commerce, as “commerce”’ is defined 
in the aforesaid Clayton Act, do forthwith cease and desist 
from discriminating, directly or indirectly, in the price of 
such products of like grade and quality, by selling ice 
cream cones to any purchaser at a price which is lower than 
the price charged any other purchaser engaged in the same 
line of commerce, where such lower price undercuts the 
price at which the purchaser charged the lower price may 
purchase ice cream cones of like grade and quality from 
another seller.’ 








224 Id. at 719. 
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“We interpret the order as thus changed to forbid discrimi- 
nation in prices within any area in the United States in which 
the company is doing business, but not to require uniform prices 
throughout the country nor to forbid the company’s making 
prices in good faith to meet competition as permitted by ‘the 
proviso to Section 13(b), heretofore quoted in the note.” 


The significant language is in the last four lines of the modified 
order which gives to the respondent an automatic meeting of com- 
petition defense broader than that spelled out in the statute in 
that there is no specific requirement of good faith. Note also that 
the action may be offensive as well as defensive. Further, even if 
his product is a premium item, this respondent may meet a non- 
premium price on goods of like quality. How different this is from 
other orders similar to the Maryland Baking order prior to modifi- 
cation entered on weaker facts in consent cases. And it may be 
of some interest that FTC interprets each order as written; the 
Maryland Baking order modification is not automatically read into 
the consent orders. This serves to illustrate that the consent order 
may not always be the easiest way out. 


FTC Rules of Practice 


While not the practicing lawyer’s ideal, the FTC rules of practice 
are on the whole easy to understand.*** The difficulty is that they 
are dreadfully incomplete when compared with the federal rules 
of civil procedure. While procedural due process is usually accom- 
plished under the rules, it is not necessarily guaranteed. It should 
be pointed out, however, that compared to the rules in effect at 
most agencies, those at FTC are comparatively modern. Eventually 
it is to be hoped that the federal rules of civil procedure may be 
adapted insofar as practicable for use in all federal administrative 
proceedings. 

Possibly the best introduction to the FTC rules of practice is to 
list the steps in a case from complaint to order. The case selected 





225 A complete revision of the rules in 1955 removed most of the archaic provi- 
sions, but there is always room for improvement. Note discussion of various trial 
rules, 11 Ad. L. Bull., 139-150 (1958), reporting proceedings of the ABA First Insti- 
tute on Practical Problems, Dec. 11 and 12, 1958. 
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is the matter of Anheuser-Busch, Inc. mentioned above, one of the 
most interesting Robinson-Patman proceedings in recent years: 
Anheuser-Busch, Inc.—D. 6331. 


Complaint—April 19, 1955. 
Motion for extension of time to answer—May 17, 1955. 
Answer—June 17, 1955. 


Initial hearing set for June 20, 1955; reset for July 19, 1955; upon 
application of respondent, reset for Sept. 13, 1955. 


Hearings—Sept. 13-15, 1955. St. Louis, Mo. 

Motion to Dismiss—Sept. 21, 1955.—Denied. 
Hearing—December 12, 1955. Washington, D. C. 

Hearing rebuttal—May 15 and 16, 1956. Washington, D. C. 


Time for filing proposed findings and other papers, on application 
of counsel supporting complaint, extended from July 9, 1956 
to July 17, 1956. 


Proceeding closed—October 22, 1956. 


Initial Decision—October 23, 1956. 
On application of respondent, time for filing appeal brief extended 
from December 10, 1956 to February 5, 1957. 


On application of respondent, time for filing extended from Febru- 


ary 5, 1957 to February 11, 1957. 


On application of counsel supporting complaint, time for filing brief 
in opposition extended from March 13, 1957 to May 1, 1957. 
Again extended to June 7, 1957. 


Brief filed June 7, 1957. 

Oral argument before FTC en banc—June 20, 1957. 
FTC order to cease and desist—September 10, 1957. 
Petition for.review (C. A. 7)—March 21, 1958. 


Stipulation that joint appendix be filed Sept. 1, 1958; that petitioner’s 
brief. be filed October 15, 1958; that respondent’s brief be filed 
December 15, 1958. 
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Argument before the United States Court of Appeals, Chicago, Illinois, 
February 4, 1959. 


Decision of the Court setting aside FTC order April 13, 1959. 


Petition for certiorari filed September 9, 1959. 


This case represents in many respects a typical Robinson-Patman 
proceeding. It was largely a documentary case. The Commission’s 
showing consisted of 73 exhibits, and the testimony presented by 
the Commission consisted almost entirely of identification and ex- 
planation of such documents. In turn, the respondent submitted 
approximately 230 exhibits. The time from complaint to order was 
about 21% years, but there were only six days of hearings before 
the examiner. Testimony covered 1100 pages, which is not large for 
a case of this importance. 


The Complaint 


FTC Robinson-Patman complaints have been known to issue 
as long as 5 to 10 years after the completion of an investigation, 
but this is decidedly not the practice today. The streamlining of 
procedure and emphasis on Robinson-Patman cases at the Federal 
Trade Commission may result in a complaint being issued within 
several months after the completion of an investigation. 

The complaint is served by registered or certified mail**° and 
is released to the press on or shortly after the day on which service 
is expected. The Commission’s press release will usually discuss vari- 
ous charges made in the complaint. The complaint sets a time and 
place for hearing, the time to be at least 45 days after service of 
the complaint. The respondent has 30 days after service within 
which to file an answer.227_ As may be noted in the Anheuser-Busch 
record, extensions are usually not difficult to obtain.2** This is due 
to the fact that the hearing examiners’ calendars are crowded with 
complicated merger and other cases. 

While nobody is expected to be ecstatic over issuance of an FTC 
complaint, there is no reason to push the panic button. One waggish 





226 FTC Rule 3.4 sets forth methods of service, but Public Law 86-107 enacted 
July 23, 1959, permits service also by certified mail. 

227 Rule 3.7 Answer; Default. 

228 Rule 3.5(b) Extensions. 
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counselor has suggested that a Robinson-Patman complaint be worn 
proudly as a symbol of valor: ‘This company has dared to compete.” 
Also, the Commission’s publicity director usually issues a release to 
the press describing the basic reasoning in the respondent’s answer, 
thus giving the respondent “equal time.” 

Until just a few years ago, all Commission complaints, including 
those issued under the Robinson-Patman Act, were so broadly stated 
that a respondent was often unable to identify or isolate the transac- 
tions being questioned by the Commission. About all he could be 
certain of was that someone in Washington was unhappy about 
something.?29 

Fortunately there has been some progress in this area; Robinson- 
Patman complaints have become much more definite and meaningful 
to a respondent?*® and have tended to minimize the element of 
surprise. Specific examples of alleged unlawful conduct are usually 
given—items which in bygone years respondents sought, usually in 
vain, to obtain by requests for a Bill of Particulars. Where specific 
examples are not set forth in the complaint, the hearing examiners 
now are usually willing to and have wide discretion to grant reasonable 
requests for greater particularity.?** 

Unfortunately, in 1955 the Commission ceased a practice which 
had been very helpful to all concerned in Robinson-Patman cases. 
Prior to that time, the complaint had been accompanied by a draft 
of cease and desist order at which the Commission was aiming; 
but this practice was stopped in May of 1955 because it apparently 
tended to impede the rapid processing of consent orders. 





229 This was permitted by the courts: “While the complaint charges the cause of 
action in the words of the statute, we think this was sufficient to identify the peti- 
tioners of the nature in general of the complaint.” A. EZ. Staley Manufacturing Co. v. 
FTC, 135 F. 2d 453, 454 (7th Cir. 1943). 


230 “However, the present fashion in complaints is to require far greater particu- 
larity in essential allegations. . . . It is now believed that the element of surprise 
should have no place in antitrust trials.” William C. Kern, ABA Section of Antitrust 
Law, Spring Meeting, April 2, 1954, Proceedings page 176. Cf. descriptions of FTC 
complaints as “foggy” op. cit. n. 225, p. 149. 


231 Op. cit. supra n. 225 at 147. Also page 143. “Bills of particulars are solely 
within the discretion of the hearing examiner.” 
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Counsel Supporting the Complaint 


The burden of prosecuting Robinson-Patman cases falls upon 
members of the staff of the Commission’s Bureau of Litigation. These 
men are generally attorneys with long Federal service and specialists 
in Robinson-Patman work. They are a small group with very high 
morale operating under the leadership of several of the most able 
and most highly regarded civil servants in the Federal service. In 
fact, their command of the intricacies of the Robinson-Patman Act, 
its general language and quirks of terminology, tends to place the 
uninitiated outside lawyer handling a Robinson-Patman matter at a 
serious disadvantage, with the result that the unwary opposition often 
tends to fall without trial. 


The Hearing Examiner 


The Commission’s complaint identifies the hearing examiner be- 
fore whom the proceedings are to be conducted. Thereafter all 
communications and motions, with few exceptions, should be addressed 
to the examiner.?*? 

The Commission employs about a dozen hearing examiners,?** 
who function in much the same fashion as Federal District Court 
Judges. Most of them have long experience on the FTC staff anc 
many have served as counsel supporting the complaints in FTC cases. 
They all receive the highest but still grossly inadequate salary avail- 
able for the regular civil service employees, and are regarded as being 
among the most able hearing examiners in Federal service. 

Unlike the trial staff, hearing examiners do not specialize in any 
one phase of FTC work. The examiner handling a Robinson-Patman 
proceeding may also have on his docket cases involving deceptive 





232 FTC Rule 3.8. But note that Rule 3.19 requires proposed findings of fact, 
conclusions of law, and orders to be filed with the Commission’s secretary. 


233 Hearing examiners are appointed from registers established by the Civil Service 
Commission under authority derived from Section 11 of the Administrative Procedure 
Act. Public Law No. 404, 79th Congress. Approved June 11, 1946. 
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practices,?** merger cases,”** cases arising under the wool,?** fur,?%7 
and flammable fabrics*** acts and price fixing cases.**? 

Although the statutes** and the Commission’s rules*** provide 
that a member of the Commission may sit as a hearing examiner, 
all Commission cases are heard by regular members of the examiner’s 
staff. Their cases are assigned by the chief hearing examiner. The 
duties of the hearing examiner include all powers necessary to conduct 
a hearing in accordance with the Administrative Procedure Act, Sec- 
tion 11 of the Clayton Act and due process.*** There are regulations 
providing for substitution and disqualification of hearing examiners. 

Unquestionably, the examiner is the most important person the 
respondent will encounter in the course of a proceeding. Because 


















Section 5, FTC Act. 15 U.S. C. 45 (1952). 
Section: 7 of the Clayton Act as amended December 29, 1950. 
2386 Wool Products Labeling Act of 1939. Public Law No. 850, 76th Congress. 


287 Fur Products Labeling Act. Public Law No. 110, 82d Congress. Approved 
August 8, 1951. 

288 Flammable Fabrics Act. Public Law No. 88, 83d Congress. Approved June 
30, 1953. 


289 Section 5, FTC Act. 15 U.S. C. 45 (1952). 
240 Administrative Procedure Act, Section 7(a), Presiding Officers. 
241 FTC Rule 3.15, Presiding Officials. 


242 Rule 3.15(c) provides that the hearing examiner’s power includes the following: 
(1) To administer oaths and affirmations; 






























(2) To issue subpoenas; 

(3) To rule upon offers of proof and receive evidence; 

(4) To take or cause depositions to be taken and to determine their scope; 

(S) To regulate the course of the hearings and the conduct of the parties and 
their counsel therein ; 

(6) To hold conferences for settlement, simplification of the issues, or any 
other proper purpose; 

(7) To consider and rule upon, as justice may require, all procedural and other 
motions appropriate in an adversary proceeding, including motions to open 
defaults ; 

(8) To make and file initial decisions ; 

(9) To certify questions to the Commission for its determination; and 

(10) To take any action authorized by these Rules or in conformance with the 
provisions of the Administrative Procedure Act (5 U. S. C. 1001 to 1011). 
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of their experience (due to civil service tenure), the hearing examiners, 


more than any others, represent the real expertness of the agency.?** 


Ex Parte Consultation 


Parties appearing before FTC hearing examiners often worry 
about the possibility of advantage accruing to FTC trial counsel 
by reason of the fact that the “judge” is a fellow employee with 
such opposing counsel. The Commission’s rule forbidding prosecuting 
counsel to “participate or advise ex parte in any decision of the 
hearing examiner” 7** has been described as being of scant comfort 
when close contact of trial counsel and examiners*** is noted. More 
important is the provision in the Commission’s Statement of Organi- 
zation making the examiners “exempt from all direction, supervision 
or control” in the performance of their adjudicative functions. 
As a matter of fact, FTC hearing examiners have more real pro- 
tection, security and more genuine independence, due to Civil Service 
tenure, than do the Commissioners who review their decisions. 


Intervention 


FTC provides by rule**? for voluntary intervention upon written 
application in the form of a motion which must be served upon 
each party. Any of the existing parties may oppose the intervention. 
The Commission’s rule does not set forth the basis upon which inter- 
vention is granted, but the statute provides that it shall be granted 
“upon good cause shown.” *** A fact which has been little noticed 





243 Op. cit. supra n. 225, at 188-189. E.g. “In matters of decisions on the merits, 
more and more the hearing examiner is not being reversed unless there is the clearest 
kind of error.” 


244 Rule 3.28. Compare with Sec. 5(c), Administrative Procedure Act of 1946. 


245 In 1954, a management survey team, ignorant of the APA, recommended “for 
management purposes” that trial lawyers and examiners be housed on the same floor. 
This error was corrected three years later. 

246 FTC Rule 3.21(b). 

247 FTC Rule 3, Voluntary Intervention. 

248 Sec. 11, Clayton Act. 
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is that in 1950 the statute was amended to require FTC to serve 
its Robinson-Patman and other complaints under the Clayton Act 
upon the Attorney General and to give the Attorney General an 
absolute right to intervene.?*? Intervention is seldom sought or granted. 
No case of intervention by the Attorney General is known. 


Pre-Hearing Conferences 


One of the major changes in the progressive and comprehensive 
rules revision completed by FTC in 1955 was the adoption of a 
pre-hearing conference rule?*® substantially as recommended by the 
President’s Conference on Administrative Procedure and a special 
committee of the American Bar Association. 

Such conferences are available at the request of any party or 
at the direction of the hearing examiner without request. They 
have been found to be valuable in developing simplification of the 
issues, and in some major Robinson-Patman cases have resulted in 
stipulation of all relevant facts. 


The Hearing 


The FTC rules for the conduct of the hearing itself do not markedly 
differ from rules applicable in the Federal District Courts. The 
hearing is public. Parties have the right of notice, cross-examination, 
presentation of evidence, objection, motion, argument and all other 
fundamental due process rights.?5? 





249 Sec. 11, Clayton Act as amended by H. R. 2734, 81st Cong., 1st Sess., 
approved Dec. 29, 1950. 
250 FTC Rule 3.10 provides for conferences to consider : 
(1) Simplification of the issues; 
(2) Necessity or desirability of amendments to pleadings, subject, however, to 
the provisions of §3.9(a) (1); 
(3) Stipulations, admissions of fact and of contents and authenticity of docu- 
ments ; 
(4) Limitation of the number of expert witnesses; and 
(5) Such other matters as may aid in the disposition of the proceeding. 


251 Except intervenors. FTC Rule 3.16(b). 
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(a) Oral Evidence 


While it has latitude under a generally accepted “administrative 
license,” #52 FTC has moved in the direction of observance of the 
established rules of evidence prevailing in the Federal Courts. The 
present FTC rule provides: 


“Admissibility. Relevant, material, and reliable evidence 
shall be admitted. Irrelevant, immaterial, unreliable, and unduly 
repetitious evidence shall be excluded. Immaterial or irrelevant 
parts of an admissible document shall be segregated and excluded 
so far as practicable.” 75° 


(b) Testimony of Experts 


Occasionally in a Robinson-Patman case it becomes necessary to 
present the testimony of economists, statisticians or accountants. In 
the establishment of a cost justification defense, for example, it is 
necessary to present the testimony of accountants. This does not, 
as has been supposed by some, require the calling of an established 
expert with great experience in the field. The company accountant 
who is familiar with the techniques used and elementary principles 
relied upon in previous cases and who has the facts to back up sound 
conclusions will often serve just as well. 


(c) Documentary Evidence 


Of paramount importance in Robinson-Patman cases is docu- 
mentary proof. The procedure for presentation is not unusual. Upon 
production, each document is given a number for identification; it 
is then identified either by stipulation or orally by a witness; it is 
then explained and offered in evidence. 

Possibly the greatest difference from court proceedings is in the 
scope of discovery available to the party against whom the Commission 





252 2 Davis on Administrative Law, p. 250 §14.01, p. 280 §14.07, p. 335 §14.17 
(1958). 


258 FTC Rule 3.14(b). 
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is proceeding. While there is provision for the taking of depositions,?** 
this procedure is seldom if ever used.?5*> Provision for admissions?*® 
is also seldom called into use. The only form of process available 
to the respondent is the subpoena which does not become available 
to him until the case is assigned to a hearing examiner after the 
issuance of the complaint. There is no reliable means of obtaining 
discovery against the Commission itself.257 Attempts to obtain this 
almost always fail. The decision of the Supreme Court in Jencks 
v. United States*** resulted in a small avalanche of requests, de- 
mands, subpoenas, etc. for access to FTC field reports and other 
materials, but these have generally been denied.*** 


Subpoenas 


The rules provide that application for issuance of a subpoena 
requiring a witness to appear and testify before a hearing examiner 





254 FTC Rule 3.12, Depositions. 

255 For some of the difficulties see op. cit. supra n. 225, at 143-144: 

“There is an old case in the Seventh Circuit, Buchsbaum, and a subsequent case in 
the Eighth Circuit, Gamble-Skogmo, which hold, the two of them together, that the 
respondent’s counsel or, in fact both counsel, are entitled to have the hearing examiner 
who writes the decision view all of the witnesses. Therefore, depositions have to be 
taken by consent. I have tried many times to get counsel to agree to take depositions 
of some one witness out in California, or two or three witnesses in Portland, Oregon, 
or some other place, and my efforts in that direction have met with complete failure. 
For some reason or another, they just want me to look at the man, and so you just 
have to go. Depositions are not very much used down there.” 


256 Rule 3.13. Admissions as to Facts or Documents. 


287 Op. cit. supra n. 225, at 144. “Discovery: The Commission has no discovery 
rules, and does not follow the rules of civil procedure.” 


258 Jencks v. U. S., 353 U.S. 657 (1957). 


259 “Now, the Jencks rule: The Commission has got several decisions on the 
point in these oil cases, and generally they boil down to this, that if the witness 
on the stand has given the Commission a signed statement, that must be produced, 
and I order it produced. 

“Tf, on the other hand, it turns out, as it usually does, that the witness on the 
stand has talked to an investigator of the Commission, and the investigator has made 
a signed written report to the Commission, that report will not be produced, because 
it is, first of all, hearsay; and secondly, it is really a summarization of what a stranger 
to the lawsuit has made of the witness’ statement.” Op. cit. supra n. 225, at 144. 
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may be made to the hearing examiner or to the Commission.?© 
Normally, during the course of a proceeding before a hearing ex- 
aminer, applications are addressed to him.?° 

Requirements differ for subpoenas ad testificandum and sub- 
poenas duces tecum. The first requires no documentary support.?® 
Application for issuance of a subpoena requiring production of docu- 
ments must be supported by a memorandum showing the general 
relevancy and reasonable scope of the documents.?** 


Subpoenas addressed by respondents to their competitors are 
carefully scrutinized. For example, in one Robinson-Patman case, 
the Commission partially quashed a respondent’s subpoena, ruling 
that the respondent should be allowed to subpoena the records of 
a competitor only to the extent relevant to the defense. The opinion 
stated: 


“The respondent is entitled to subpoena direct—the produc- 
tion of such documents and records as are relevant to its defense 
that its lower prices were made in good faith to meet a lawful 
equally low price of a competitor. Respondent is not entitled 
to access to documents and records of its competitors which are 
not relevant to that defense.” 7° 


In E. B. Mueller & Co. v. FTC,?® the refusal of the Commission 
to issue a subpoena requiring production by a competitor of a respon- 





260 FTC Rule 3.17, Subpoenas. 


261 A technical argument may be made that FTC hearing examiners have no power 
to sign subpoenas on the basis that the Administrative Procedure Act merely authorizes 
examiners to issue subpoenas authorized by law and the FTC Act (Section 9) author- 
izes only commissioners to sign subpoenas. But this “ . result is obviously incon- 
sistent with the purpose of Section 7(b) [APA].” 2 Davis on Administrative Law, 
$10.02, p. 7 (1958). However, Section 7(b) of the Administrative Procedure Act is 
limited to adjudicative proceedings. As a result, FTC examiners clearly lack the 
power of subpoena in investigational hearings which are specifically excluded by the 
Commission from its definition of adjudicative proceedings in Section 3.2 of its rules. 

262 FTC Rule 3.17. 

268 FTC Rule 3.17(b). 

264 Standard Motor Products, Inc., D. 5721, 1954. The subpoenas were limited 
to “documents pertaining to sales and offers to sell by such competitors to customers 
of respondent who the record shows were sold to at the lower prices.” 


268 EF. B. Mueller & Co. v. FTC, 142 F. 2d 511, 520 (6th Cir. 1944). 
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dent of a complete list of his customers was upheld by the reviewing 
United States Court of Appeals. 

In a recent interlocutory ruling in the matter of Foremost Dairies, 
Inc.,?® respondent had attempted to subpoena documents from the 
Director of Agriculture of the State of California showing sales of 
fluid milk, by plants, for the years 1953, 1955 and 1957. The hearing 
examiner issued the subpoena and overruled the motion of the 
Attorney General of California to quash. The Commission, in an 
order issued February 11, 1959, reversed, on the basis that it was 
“not convinced that the pertinent data is not available to respondent 
from other sources.” 

In another very recent Robinson-Patman case, the hearing ex- 
aminer quashed that part of a subpoena which would have compelled 
production for the public record of 10,000 invoices, comprising all 
the invoices to two classes of customers in two states for a period of 
2% years.*°? This ruling of the hearing examiner was not appealed. 


Burden of Proof 


The problem of the shifting burden has been important only in 
subsections (a), (e), and (f), for Sections (c) and (d) have been 
interpreted as per se provisions which do not permit the respondent 
to shoulder the burden of showing justification, despite any amount 
of willingness. The Supreme Court has clarified the burden of proof 
under 2(a) and 2(f).?°* In the absence of successful litigation such 
as that which tempered arbitrary approaches to 2(a) and 2(f) or 
corrective legislation, prevailing interpretations are likely to continue 
without substantial change.?® 





266 Foremost Dairies, D. 6495. FTC decision on Interlocutory Appeal, Feb. 1959. 

267 PD. 7514, Mueller Co. 

268 Automatic Canteen Co. of America v. FTC, 346 U.S. 61 (1953). 

269 “And in my efforts I shall not be disturbed by the fact that some of the 
case law on the subject seems discordant with legal theory in other cases. ... I] 
shall leave to legal theorists the problem of reconciling the various precedents that 
have grown up in connection with the administration of the act. These precedents 
are on the books. They are the law. They are guides to follow. I believe it incumbent 
upon both the Bench and the Bar to recognize them as applicable authority.” Wil- 
liam C. Kern, Commissioner, before Briefing Conference on Trade Regulation, Federal 
Bar Association, Chicago, Illinois, March 1, 1956. 
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Motions and Interlocutory Appeals 


During the time a proceeding is pending before a hearing ex- 
aminer, motions are required to be addressed to the examiner and 
ruled upon by him.?7° Commission rules limit the right of a respon- 
dent to prosecute interlocutory appeals from rulings of a hearing 
examiner during the time a proceeding is pending before him to 
those cases where the Commission believes that prompt decision is 
necessary to prevent unusual expense and delay.?”* This is a some- 
what irresolutely phrased rule; what it means is that anyone may 
file an interlocutory appeal whenever he wishes—the Commission will 
grant it whenever it wishes. 


Proposed Findings 


At the close of the reception of evidence in an adjudicative pro- 
ceeding or within a reasonable time thereafter fixed by the hearing 
examiner, the parties are permitted to file proposed findings of fact, 
conclusions of law and an order, together with reasons in support 
thereof. Such proposals are required to be filed with the Com- 
mission’s Secretary and to be served upon all parties.*** Upon re- 
quest by any of the parties, the hearing examiner may allow oral 
argument.?7* While the rule does not require the examiner to do so, 
requests for oral argument are usually granted. 


The Initial Decision 


FTC provides by rule that within thirty days after the date of 
an order closing a proceeding, the hearing examiner shall make and 
file an “initial decision.” The initial decision is adopted by and be- 
comes the decision of the Commission thirty days after service upon 
the party unless prior to that time (a) an appeal is perfected to 
the Commission, (b) the Commission by order stays the effective 
date, or (c) the Commission orders the case placed on its own docket 
for review.27* 





270 FTC Rule 3.8. (Except motions to disqualify the examiner.) 


271 (1) Rulings on subpoenas may be appealed. (2) Rulings on suspension or 
disbarment. (3) Motions to disqualify examiners. 


272 FTC Rule 3.19. 
273 FTC Rule 3.19. 
274 FTC Rule 3.21. 
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Actually, the term “initial decision” is inaptly chosen. It leads 
continually to unintended deception.?** It would be much better 
correctly to call the decision of the hearing examiner a “recom- 
mended” decision, since the Commission is in no way bound to 
accept the views of the examiner, and very often reverses. The ex- 
aminer’s decision, unlike that of a lower court decision, has no 
vitality in and of itself. It can achieve status only insofar as it 
becomes, by adoption, the decision of the Commission. Only the 
Commission can issue a cease and desist order.?7° 

Pursuant to the Administrative Procedure Act, the Commission 
requires that an initial decision contain a statement of findings and 
conclusions with reasons therefor upon all material issues of fact, 
law or discretion proposed on the record and that initial decisions 
shall be based upon a consideration of the entire record and sup- 
ported by reliable, probative, and substantial evidence.?77 


The Appeal Before the Commission 


Any party may appeal an initial decision to the Commission by 
filing a notice of intention to appeal with the Commission’s Secretary 
within ten days after the service of the initial decision. The brief 
must follow within 30 days of the decision.27* Oral argument may 
be had before the Commission at the request of either party. Again 
the Commission rule does not provide for a mandatory hearing,?” 
but no case of a denial is known. 


Following the briefing and argument, the matter goes to the 
Commission for decision. The usual practice is that the Commission’s 
Secretary assigns each matter to an individual commissioner for draft 
of an 2ppropriate decision, order and opinion. In lieu of a clerk 
each commissioner has the service of a legal assistant, comparable 
in function and responsibility to the law clerk of Federal judges. 





278 Even in the specialized trade journals, examiners’ initial decisions are often 
headlined by such statements as, “FTC rules against as 


276 “The initial decision can rise no higher than a recommendation. ...” 2 Davis 
on Administrative Law, §10.03, at p. 11 (1958). 
277 FTC Rule 3.21. 
278 FTC Rule 3.22(a) ; FTC Rule 3.22(d). 
279 FTC Rule 3.23. 
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In addition, the commissioners’ offices have available to them for 
assistance in drafting a group of senior attorneys loosely affiliated 
with the office of the General Counsel.?® 

The quality of FTC decisions and the clarity and scope of its 
orders to cease and desist have often been criticized in bygone years. 
FTC findings were described many years ago as “masterpieces of 
ambiguity.” 7* The Attorney General’s Committee on Administra- 
tive Procedure was also critical, stating: “The nakedness of the 
Commission’s decisions extends not only to the facts, but also to 
questions of law,” 7** and describing the decisions as being “. . . of 
indifferent value as precedents for attorneys and businessmen.” 7° 

In the past decade, findings and opinions in contested cases have 
improved greatly, but the actual orders to cease and desist have 
continued to be phrased in the ambiguous terminology of the statute, 
particularly in consent cases. In many cases it is difficult for a 
respondent to determine exactly what he must do to comply with 
the order.*** In fairness to the Commission it must be pointed out 
that attempts at particularization in Robinson-Patman cease and de- 
sist orders have been sometimes upset by the courts.*** But this serves 
to emphasize not the impropriety of such orders but the difficulty 
of drafting an order which will excise the bad and retain the good. 
This calls for expertness of a high degree, which the Commission 
to date has not successfully demonstrated in Robinson-Patman cease 
and desist orders.** 





280 FTC Statement of Organization. Sec. 6(b). 

281 Gerard Henderson, The Federal Trade Commission, pp. 105-163 (1924). 

282 Monograph of the Attorney General’s Committee on Administrative Procedure, 
Part 6, FTC, pp. 29-30 (1940). 

288 Jd. 

284 “The first fifty volumes of the FTC reports are filled with complaints, find- 
ings, orders, and conclusions, with only rarely anything in the nature of a reasoned 
opinion; the reports were written in stilted lawyers’ language with seldom a gleam of 
the realities of the problem.” Davis on Administrative Law, Volume II, page 486. See 
also comments of Mr. Justice Jackson dissenting in FTC v. Ruberoid Co., 343 U. S. 
470, 480 (1952). 


288 FTC v. Morton Salt, 334 U.S. 37 (1948). 


286 See dissents in FTC v. Ruberoid Co., 343 U. S. 470, 480 (1952) and FTC 
v. Motion Picture Advertising Service Co., 344 U. S. 392, 398 (1952). 
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Compliance 


Unlike orders issued under the FTC Act,?®7 those issued under 
the Clayton Act prior to July 23, 1959, did not automatically become 
final upon lapse of a specified time. Such orders were not legally 
binding until enforced by a United States Court of Appeals, and 
enforcement was denied unless FTC was in a position to show that 
the respondent had violated the order.*** Legislation providing for 
automatic finality of future cease and desist orders under the Clayton 
Act as amended by the Robinson-Patman Act was enacted July 23, 
1959. As will be noted and further discussed hereinafter, FTC has 
interpreted this legislation as being applicable to cease and desist 


orders issued prior to July 23, 1959. 


Following the issuance of a cease and desist order, the next step 
is the report of compliance. The Commission requires that within 
60 days after service of a cease and desist order a report in writing 
be submitted by the respondent “setting forth in detail the manner 
and form of his compliance.” **° The detail required in such reports 
varies from case to case. 

Under the usual procedure, the compliance attorney to whom the 
case has been assigned sends a letter to the respondent explaining 
the requirements expected in a compliance report. Additional re- 
ports may be required. When a report considered satisfactory is 
received, the respondent is notified that its report has been “received 
and filed” and the Commission’s letter will usually include a state- 
ment along these lines: “On the basis of the information furnished, 
it appears that you are presently in compliance.” 

Compliance negotiations and acceptance of a report may not 
always be a simple matter. In cases, e.g. the 1953 spark plug cases,?*° 
the negotiation of satisfactory compliance reports may take several 
years. The most fruitful sources of guidance to the lawyer attempting 
to advise his client how to comply are the accepted compliance 
reports of other companies. All these reports were formerly available 
for inspection at FTC. Unfortunately, in 1955 the FTC changed 





287 FTC Act, Section 5(g). 15 U. S.C. 45 (1952). 
288 FTC v. Ruberoid Co., 343 U.S. 470 (1952). 

289 FTC Rule 3.26. 
Note 113 supra. 
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the rule so that compliance reports are not now automatically available 
to the public. Access to them depends on the discretion of the 
staff.29* 

The special review of all Robinson-Patman cases which com- 
menced in 1955 has been mentioned above. Each respondent was 
asked to file a supplemental compliance report. Another compliance 
technique is the scheduling of a spot check investigation one year 
after the acceptance of the first compliance report. In many cases 
the original applicant or another respondent may be in the role of 
devil’s advocate in compliance proceedings. 


Court Appeals and Enforcement Actions 


Until July 23, 1959, there was no time limit within which a 
respondent had to appeal a Robinson-Patman cease and desist 
order.?°? In the event that appeal was taken,?** the action of the 
court was limited to affirming or setting aside the order. Enforcement 
was withheld until the Commission established violation of the 
order.?* 

The usual method for establishing a record showing a violation 
of a cease and desist order for the United States Court of Appeals 
was an investigational hearing.?®5 These hearings were usually non- 
public and are conducted before one of the Commission’s hearing 
examiners. The Notice of Hearing usually provided that the respon- 
dent would have all of the rights of due process and other rights 
accorded by the Commission’s rules applicable to adjudicative hear- 
ings. The prosecuting attorney in such investigational hearings was 
an attorney from the staff of the Division of Compliance in the 
office of the General Counsel.?%* 

At the conclusion of the hearing, the hearing examiner did not 
render a decision but merely reported the facts to the Commission. 





291 FTC Rule 1.132(f). 

292 Clayton Act, Section 11. 15 U.S. C. 21 (1952). 

293 The choice included the Court where the violation took place or where the 
respondent “resides or carries on business.” Clayton Act, Section 11. 15 U. S. C. 
21 (1952). 

294 FTC v. Ruberoid Co., 343 U. S. 470 (1952). 

295 FTC Rule 1.34(a). 

296 Prior to August, 1958, such hearings were conducted by attorneys from the 
FTC Bureau of Litigation. 
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The six hearings?®’ reportedly underway in 1959 appeared to be 
equal to the total number conducted in the first 20 years under 
Robinson-Patman. 

Legislation which would make Clayton Act orders final in the 
same manner that FTC orders now become final was sought by 
the Federal Trade Commission since the days of Herbert Hoover. 
Since 1953 each Annual Economic Report of the President has ad- 
vocated such legislation. In 1958 for the first time, serious attention 
was paid to the legislation in the Congress; and the Senate passed 
a bill which would have made Clayton Act orders final after 60 
days. No action was taken in the House and the Legislation died 
at the close of the 85th Congress. 

This legislation was finally enacted on July 23, 1959.2 Ina 
press release of July 28, 1959, FTC stated: 


“Respondents to outstanding orders will have 60 days from 
the date of enactment, July 23, 1959, within which to petition 
for court review, and in the event court review proceedings are 
not instituted such orders will become final upon the expiration 
of that period.” 


While this legislation was pending, it was generally understood to 
apply only to future cease and desist orders. FTC’s interpretation 
applying the legislation to previously issued orders thus came as 
a surprise. The interpretation raises very serious problems, the ex- 
tent of which cannot now be fully appreciated. But some inevitable 
results are already apparent. The first is that legislation which should 
have been clean cut is certain to cause extended litigation. In fact, 
suit for a declaratory judgment holding FTC’s interpretation un- 
lawful has already been filed.?” It is also likely that interpretation 
will be sought through a petition for review before a United States 
Court of Appeals. If the court grants review after the expiration 
of the 60-day period, which was September 21, 1959, this will amount 
to a holding that the Commission’s interpretation is incorrect. Pos- 
sibly the greatest defect of the FTC interpretation is that it results 
in unequal treatment of respondents in that under the interpretation 





297 Note 17 supra. 
298 Public Law 86-107 (1959). 
299 Nash-Finch v. FTC, U. S. D. C. for D. C., filed Sept. 21, 1959. 
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the Commission contends that the new enforcement procedure applies 
to consent order respondents but does not apply to those respondents 
who at any time from 1914 to July 23, 1959, have sought review 
of their orders in court. 

Aside from the interpretation question, which is now being liti- 
gated, the final legislation could possibly have benefits unexpected 
by its proponents. In the past, there has been little incentive to 
contest Robinson-Patman proceedings because of the delightful ease 
of negotiating consent orders and the lack of teeth in such orders 
due to the absence of vigorous compliance activity and to the presence 
of cumbersome enforcement procedures. With automatic finality 
under the new legislation and a vigorous compliance program, re- 
spondents would be less inclined to accept consent orders. The com- 
plaint and order record binge should soon end. Faced with civil 
penalties of up to $5,000 for each violation, respondents would fight 
to the last ditch, and this is probably one of the most healthy develop- 
ments that could take place under the Robinson-Patman Act. 


IV. Conclusion 


Study of FTC administration of the Robinson-Patman Act through 
its investigational efforts, trial of the cases, and entry of cease and 
desist orders reveals some problem areas. Some are within the control 
of FTC; some are not; they result from flaws in the statute and 
inherited interpretations. 

One of the most serious controllable deficiencies is the method 
of selection of Robinson-Patman cases.*° The prevailing method 
established in 1915 is outmoded, haphazard and open to the pos- 
sibility of abuse. It results in actions against relatively unimportant 
factors in the distribution of commodities, particularly under 2(c), 
in cases which are of very doubtful public interest, and sometimes of 
no greater economic or geographical impact than domestic squabbles. 

In certain false and deceptive advertising areas, FTC has made 
efforts to develop broad correctional methods.®*? But in Robinson- 





300 The method of private complaint is very well suited to deceptive practice 
work but is highly unsatisfactory for use in any organized, systematic program of 
achieving freedom from restraints of trade. This requires an organized, industry-wide 
approach which has seldom been attained. 


301 Note 164 supra. 
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Patman cases where industry-wide compliance would seem to be 
even more desirable from the standpoint of the Commission, effort 
along this line to this point must be classed as puny. The effect 
upon any respondent singled out for FTC correctional action, while 
his competitors are permitted to continue an industry-wide practice, 
is very serious. This is an investigational problem as to which no 
progress is apparent at the present time. However, progress in this 
area is inevitable. 

Another defect is that too many complaints have resulted in 
consent orders, in which cases the facts are never fully developed, 
the relationship of the case to the public is never established, and 
orders of doubtful benefit to competition and even some with a 
possible tendency to damage the competitive ability of innocent 
respondents may be entered. As noted, pending legislation will tend 
to cure this defect. 

Key sections of the Act have been interpreted by the courts 
in a fashion which permits entry of an order to cease and desist 
without any showing that the practice forbidden has had a detri- 
mental effect on competition or that action is in the public interest. 
In fact, over half of all the cease and desist orders since 1936 
have been based upon these propositions under 2(c) and 2(d), and 
approximately 70% of recent cases have been brought under these 
two “easy” sections. 

Prevailing constructions of 2(c) have converted that part of the 
Robinson-Patrnan amendment into an instrument of oppression against 
such intended beneficiaries as small sellers and cooperative buy- 
ing organizations and have prevented suppliers, retailers, and con- 
sumers from receiving the benefits of modern merchandising and 
distribution techniques.*° Interpretations of 2(d) have tended to 
impede intelligent selection and use of advertising media, and, in 
effect, to require a measure of promotional featherbedding. 

The underlying defect is that Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, instead of being treated 
as a unified group of in pari materia provisions aimed at terminating 
abuses to competition caused by discriminatory practices, has been 





802 Report of the Attorney General’s National Committee to Study the Antitrust 
Laws, pp. 191-192 (1955). 
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distorted into a group of compartmentalized, individually incomplete 
and, as interpreted, inconsistent units, the result of which is that 
the antidiscrimination statute itself becomes an instrument of dis- 
crimination. Differing sets of guiding criteria are employed, depend- 
ing upon the form in which a discriminatory practice is clothed. 

The Robinson-Patman Act, even its most vehement supporters 
must admit, can be the apologia maxima for not competing. It pro- 
vides the convenient rationale for the company which is interested 
in a policy of “live and let live,” the company which is unwilling 
to lower a price under any circumstances, however justified. 

Where a company which has attempted to compete by reducing 
prices is brought to bar and fails to develop one or more of the 
many defenses available to it which would show that its conduct 
is appropriate within the meaning and intent of the Robinson-Patman 
Act and takes the path of least resistance by agreeing to a consent 
order, some measure of present competition and with it an even 
larger measure of potential competition disappears from the American 
economic scene. For, looking an order to cease and desist in the 
face, this company too will be more inclined to adopt for the future 
a rigid policy of never, but never, cutting prices. It will have lost 
some flexibility. 

The Robinson-Patman Act is very near to the competitive heart- 
strings of our national economy. To the extent that it may have 
terminated actual predatory and unfair practices, its beneficial effects 
cannot be denied.*°* But applied overzealously, without due regard 
for the statutory defenses, the Act penalizes the honest competitor, 
as it tends to regiment prices in conflict with the Sherman Act as 
well as Section 5 of the Federal Trade Commission Act and tends 
also to place small business at a competitive disadvantage. The 
defenses in 2(a) and 2(b) were carefully drawn to retain the right 
to compete. Minimizing these statutory defenses minimizes com- 
petition. 

The entire history of the Robinson-Patman Act establishes the 
soundness of the FTC approach in 1934 when, after completing 
an impressive fact-finding mission, it recommended legislation making 





308 (Cf. Lindley, District Judge: “Sometimes I doubt whether we ever needed the 
Robinson-Patman law, with all its illusive uncertainty.” U.S. v. N. Y. Great Atlantic 
& Pacific Tea Co., 67 F. Supp. 626, 676 (E. D. Ill. 1946) 
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it illegal “‘to discriminate unfairly or unjustly in price between different 
purchasers.” °°* This proposal was sufficient when made in 1934; 
it is sufficient to protect national distribution from abuse in 1959. 
This sound recommendation was discarded in 1936 as politicians and 
the lobbyists took over and jointly produced an ambiguous “all things 
to all men” statute. 

Despite its unfortunate phraseology, the Robinson-Patman amend- 
ment was susceptible to an interpretation which would have resulted 
in rational, consistent and effective enforcement. This would have 
followed from treatment of 2(a) and 2(b) as guiding yardsticks 
for enforcement of the antidiscrimination law and with (c), (d), 
and (e) considered as provisions necessary to insure that three types 
of hidden discrimination would not be permitted to escape the bans 
of 2(a). Not foreseeing the illogical consequences, the courts ruled 
that 2(c), (d), and (e) were independent of 2(a). To this un- 
necessary conclusion may be traced the illogical, irrational and, in- 
deed, discriminatory treatment of respondents in ensuing cases. 

With FTC and the courts showing no disposition to question the 
genealogy of inherited interpretations, restoration of consistency must 
await legislation. 

* * * 

Reference is made to the two 1948 statements at the beginning 
of this paper. When made, the statements accurately reflected case 
trends, trends based upon subsequently discredited FTC theory. 
Does the record pace of Robinson-Patman enforcement activity in 
1959 give renewed support to these 1948 statements? Not necessarily. 

If you are in business in interstate commerce and if you are 
happy with the business that you have, Robinson-Patman may be 
very comforting. By employing Robinson-Patman strategically, you 
can develop and maintain a comfortable way of economic life—you 
can use it to ward off requests by your customers for concessions 
and as a weapon to keep in line those competitors who might try 
to “steal” your business by selective price shading. Following this 
approach you will not be found guilty of a Robinson-Patman violation. 

However, if you are interested in progress, in moving forward, 
in competing for new customers and new business, Robinson-Patman 
imposes risks. But it is not the “monster of so frightful a mien” 





306 Note 44 supra. 
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depicted in 1948. In those Robinson-Patman cases which have been 
fully litigated since 1948, the law has developed rationally insofar 
as Sections 2(a), (b), and (f) are concerned. Some progress has 
been made under 2(d) and (e). The present arbitrary status of 
2(c), (d), and (e) is due in great part to the lack of energetic legal 
contest and searching judicial analysis which brought a measure of 
common sense to the administration of 2(a), 2(b) and 2(f). 

No letup in numbers of cases is in sight. The contrary may be 
expected. Management improvement at the Commission is continuing. 
And as the organization’s efficiency increases and the record of com- 
plaints and orders expands, congressional appropriations tend also 
to increase, completing a cycle which can lead only to even greater 
Robinson-Patman activity. If FTC moves in the direction of an 
industry-wide approach to the Robinson-Patman problems, there 
may be literally dozens of cases in any particular field which happens 
to be under surveillance. 

Despite the disjointed and inconsistent application of the statute, 
a measure of advance planning can still remove much of the risk 
from doing business under Robinson-Patman, although absolute safety 
cannot be assured without a serious loss of competitive ability. If 
compliance may often seem to involve an unusual emphasis on form, 
this may be considered the result of doing business under a statute 
which has been held to impose widely differing criteria to practices 
differing only in form. 
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Supreme Court (as of March, 1960) 


Dkt. 20—United States v. Parke, Davis G& Co., 164 F. Supp. 827 
(D. D. C.), appeal filed December 10, 1958. Probable jurisdiction 
noted February 24, 1959; argued November 10, 1959. Reversed 
and remanded February 29, 1960 (362 U. S. 29). 

The district court dismissed a civil action charging a conspiracy 
to maintain resale prices and to boycott retailers who refused to enter 
into the alleged conspiracy. 

Writing for a divided Court, Justice Brennan held that the district 
court had erroneously interpreted the applicable standard to be that 
the Government could prevail only by proving an express or implied 
contractual arrangement. 

“{But] an unlawful combination is not just such as arises from 

. agreement; such a combination is also organized if the 
producer secures adherence to his suggested prices by means 
which go beyond his mere declination to sell to a customer who 
will not observe his announced policy.” 


The Colgate doctrine, said the dissent, has been “eviscerate[d]” 
and sent “to its demise” by the majority’s holding. 


“But we are left wholly in the dark as to what the purported 
new standard [of concerted action] is for establishing a ‘contract, 
combination or conspiracy.’ ” 


Dkt. 51—Federal Trade Commission v. Travelers Health Asso- 
ciation, 262 F. 2d 241 (8th Cir.), petition filed April 13, 1959. 
Certiorari granted May 18, 1959 and transferred to Summary Calen- 
dar. Argued December 10, 1959. Vacated and remanded March 28, 
1960. 

The court below held that the McCarran-Ferguson Insurance 
Regulation Act deprived the FTC of jurisdiction to control the mail 
order advertising practices of a company licensed by and located in 
Nebraska. 
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The question presented was whether that Act deprived the FTC 
of jurisdiction to prohibi: unfair and deceptive practices by an in- 
surance company doing an interstate business solely by mail, where 
the state in which it is incorporated and maintains its home office 
prohibits unfair or deceptive practices in the insurance business there 
or “in any other state.” 

In answering the question in the negative, Justice Stewart held 
that: 


“the state regulation which Congress provided [in Section 2(b) 
of the McCarran-Ferguson Act] should operate to displace [the 
Federal Trade Commission Act] means regulation by the State 
in which the deception is practiced and has its impact.” 


The dissenters thought the majority was simply innovating with an 
Act that had not achieved the results expected of it. 


Dkt. 61—Federal Trade Commission v. Henry Broch © Co., 
261 F. 2d 725 (7th Cir.), petition filed May 6, 1959. Certiorari 
granted June 15, 1959. 

The court below set aside an order of the FTC which required 
Broch to cease and desist from granting a portion of the brokerage 
fee to which he was entitled from his principal seller to one of his 
buyers. Broch had accepted a 3% rather than the usual 5% com- 
mission from a seller in order to effect a sale to a buyer at a lower 
price. The Circuit Court held that neither the language of Section 
2(c) of the Clayton Act nor its legislative history indicated that a 
seller’s broker was covered by this section of the Act. 


Dkt. 62—Maryland & Virginia Milk Producers Ass'n v. United 
States, 168 F. Supp. 880; 167 F. Supp. 45 and 799 (D. D. C.), 
appeal filed May 8, 1959. Probable jurisdiction noted June 29, 1959. 

The court below held that the statutory immunity accorded to 
agricultural cooperatives did not apply in respect to transactions 
entered into between it and other organizations. Accordingly, the 
acquisition by the cooperative of one of its principal competitors 
constituted a foreclosure which was unreasonable per se and a vio- 
lation of Section 3 of the Sherman Act. 


Dkt. 73 is a companion case. 
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Dkt. 73—United States of America v. Maryland & Virginia Milk 
Producers Ass’n (D. D. C.), appeal filed May 22, 1959. 
This is a companion case to Dkt. 62. 


Dkt. 143 Misc.—Firstamerica Corporation v. United States (N. D. 
Cal.), petition filed July 7, 1959. Motion for leave to file petition 
for certiorari denied January 11, 1960 (361 U. S. 928). 

Petitioner sought review under the All Writs Act of an inter- 
locutory order of the district court denying without an opinion its 
motion to dismiss an action brought by the United States for alleged 
violations of Section 7 of the Clayton Act and Section 1 of the 
Sherman Act. Petitioner asserted that the action of the Federal 
Reserve Board in approving the bank stock acquisition precludes the 
Department of Justice from maintaining an antitrust suit on the 
theories of res judicata and collateral estoppel. 

The Government contended: that petitioner had failed to demon- 
strate the “compelling need” necessary to justify immediate review 
of this interlocutory order; that the Bank Holding Company Act 
does not empower the FRB to determine with finality any issue 
under Section 7 of the Clayton Act; and that not only is the Board 
devoid of power to pass on the Sherman Act problem but it did not 
purport to do so. 


Dkt. 389—Federal Trade Commission v. Anheuser-Busch, 265 
F. 2d 677 (7th Cir.), petition filed September 9, 1959; certiorari 
granted November 9, 1959. 

The Commission seeks review of the Circuit Court’s decision 
which set aside its cease and desist order in an action alleging 
territorial price discrimination. The Court of Appeals held that not 
every difference in price was prohibited by the Act and that Section 
2(a) applies only to price differentials where there is some relation- 
ship between the different purchasers which entitles them to com- 
parable treatment. It was suggested that Section 3 of the Robinson- 
Patman Act, though not available to the Commission, was the more 
appropriate remedy. Petitioner cites the legislative histery of Section 
2, before and after amendment, as well as the Mead’s Fine Bread 
case in support of its position that price cutting in a particular lo- 
cality by a nationwide seller who maintains higher prices in the other 
localities with consequent injury to competition within said particular 
locality constitutes a discrimination in price forbidden by Section 
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2(a) of the Clayton Act as amended. The split within the circuits 
was demonstrated by reference to the recent case of Atlas Building 
Products Company v. Diamond Block & Gravel Company (Docket 
No. 468). 


Dkt. 468—Atlas Building Products Company v. Diamond Block 
& Gravel Company, 269 F. 2d 950 (10th Cir.), petition filed 
October 13, 1959. 

A jury verdict for the plaintiff in a private treble damage action 
alleging geographic price discrimination in the sale of building 
blocks in violation of Section 2(a) of the amended Clayton Act 
was affirmed by the Circuit. In addition to the question raised by the 
Anheuser-Busch case, supra, petitioner questions the propriety of the 
trial court’s instruction that the jury need find only a “reasonable 
possibility” of harmful effects as a result of the alleged discrimination. 
Further, the constitutionality of Section 2(a), when applied to treble 
damage actions, is questioned. 


Dkt. 491 Misc.—Holland Furnace Co. v. Federal Trade Com- 
mission, 269 F. 2d 203 (7th Cir.), petition filed November 19, 1959. 
Motion for leave to file petition for certiorari denied January 11, 1960 
(361 U. S. 928). 


This was a companion case to Dkt. 520, infra. 


Dkt. 520—Holland Furnace Co. v. Federal Trade Commission, 
269 F. 2d 203 (7th Cir.), petition filed November 10, 1959. Certio- 
rari denied January 11, 1960 (361 U. S. 932). 

Petitioners appealed from the Circuit’s affirmance of the Com- 
mission’s ruling that the acts, representations and conduct of its 
representatives in connection with the sales of its products to ultimate 
consumers after said products had been warehoused in separate states 
were “in commerce” for purposes of Section 5(a)(1) and (6) of the 
Federal Trade Commission Act. In so doing, the Circuit rejected 
Holland’s contention that commerce was only “affected” thereby and, 
hence, beyond the purview of the Commission’s jurisdiction. 


Dkt. 491 Misc. was a companion case. 


Dkt. 534—National Theaters Corp. v. Bertha Building Corp., 269 
F. 2d 785 (2d Cir.), petition filed November 19, 1959. Certiorari 
denied February 23, 1960 (361 U. S. 960). 
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The Second Circuit held New York’s six year (CPA 48-2, to 
recover on liability created by statute except a penalty or forfeiture) 
rather than three year (CPA 49-3, an action on a statute for a for- 
feiture or penalty) statute of limitations to be applicable to this private 
treble damage action. This case represents one of the few instances 
where the Second Circuit accepted an appeal under the Interlocutory 


Appeals Act of 1958. 


Dkt. 545—Aircoach Transport Assn. v. Atchison, Topeka & Santa 
Fe R.R., 253 F. 2d 877 (D. C. Cir.), petition filed November 25, 
1959. Certiorari denied January 11, 1960 (361 U. S. 930). 

Supplemental air carriers and trade associations sought treble 
damages from and an injunction against competing railroads alleging 
that concerted special rates proffered to the military through a joint 
agency as well as their “all or nothing” package bids constituted 
per se violations of the antitrust laws. 

Vacating the trial court’s summary judgment for the air carriers, 
the Circuit authorized the district court to request the assistance 
of the Interstate Commerce Commission in determining whether the 
Commission is empowered by law to confer antitrust immunity upon 
the joint agreements of the railroads, and, if so, whether the Com- 
mission validly did so in this case. The resolution of these . issue; 
depends upon the following: 


1. Whether or not the railroads’ practices under the joint 
agreements were “rates, fares . . . or charges” within the mean- 
ing of §5(a) of the Interstate Commerce Act; and 


2. The extent to which the Commission has power to con- 
trol, supervise and regulate these rates. 


Dkt. 558—Lawlor v. National Screen Service Corp., 270 F. 2d 
146 (3d Cir.), petition filed December 14, 1959. Certiorari denied 
March 21, 1960. 

What appears to be the last chapter of one of the more litigious 
antitrust suits of recent times was culminated in the denial of the 
petition which was filed in forma pauperis. The legality of National’s 
exclusive licenses from eight motion picture companies was chal- 
lenged by Lawlor in 1942 and they have been the subject of no 
less than four District Court, three Circu:t Court and two Supreme 
Court opinions. The net result of the litigation is that the exclusive 
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licenses were held to be neither illegal per se nor unreasonable. The 
parallel action of eight competitors in licensing the same company 
was held by the Circuit to be the natural and independent reaction 
of each to a common business problem and not the result of concerted 







action. 


Dkt. 590—Clapper v. Original Tractor Cab Co., 270 F. 2d 616 
(7th Cir.), petition filed December 15, 1959. Certiorari denied Feb- 
ruary 23, 1960 (361 U. S. 967). 

Defendant in a patent infringement action counterclaimed for 
damages resulting from alleged violations of the antitrust laws. The 
District Court ultimately held the patent to be invalid for lack of 
invention and, accordingly, held the infringement question to be moot. 
The antitrust counterclaim was upheld on the theory that the com- 
bining of non-competing patents by competitors in a single agreement 
manifested an attempt to monopolize. Section 1 was also found 
to have been violated by a clause in the license which gave a non- 
exclusive licensee a veto power over the selection of other licensees. 
The court trebled the amount of damages ($27,611) directly attrib- 
utable to the operation of the conspiracy but, notwithstanding a find- 
ing that potential sales had been materially reduced, declined to 
estimate a dollars and cents loss therefor. In addition, the court 
awarded $28,244 to counsel for defending the infringement suit, 
$25,000 for prosecuting the antitrust counterclaim and $2,700 for 
statutory costs. 

The Circuit Court affirmed the District Court’s findings in all 
respects except that it regarded the fees and expenses attributable 
to the infringement action to be an element of damages in the anti- 
trust action and, hence, subject to being trebled. 

Dkt. 617 was a companion case in which defendant challenged 
the failure of the District and Circuit Courts to award damages for 
losses on unrealized potential sales. 


Dkt. 606—Richfield Oil Corp. v. Karseal Corp., 271 F. 2d 709 
(9th Cir.), petition filed December 21, 1959. Certiorari denied 
February 23, 1960 (361 U. S. 961). 

The District Court instructed the jury in a private treble damage 
action that a decree in a prior Government case against Richfield 
was conclusive and that it could not be contraverted. The Circuit 
Court held this instruction to be erroneous but not prejudicial. 
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Dkt. 617—Original Tractor Cab Co. v. Clapper, 270 F. 2d 616 
(7th Cir.), petition filed December 29, 1959. Certiorari denied Feb- 
ruary 23, 1960 (361 U. S. 967). 

This was a companion case to Dkt. 590, supra. 


Dkt. 623—Tinnerman Products v. Prestole, 271 F. 2d 146 (6th 
Cir.), petition filed December 31, 1959. Certiorari denied Febru- 
ary 23, 1960 (361 U. S. 964). 

A provision of a patent licensing agreement under which the 
licensee agreed to refrain from selling sheet metal fastening devices 
manufactured under the license at prices more favorable than the 
prices established by the licensor does not violate the antitrust laws. 
In so ruling, the Court of Appeals for the Sixth Circuit held that 
the 1926 General Electric case doctrine, which sustained the antitrust 
validity of a provision whereby a licensor under a valid patent re- 
stricted the price at which its licensee could sell articles manufactured 
under the license, was not overruled by the subsequent Line Material 
case. The application of the General Electric case was merely re- 
stricted by the Line Material case, which involved several cross- 
licensing agreements, concerning complementary patents, which had 
price fixing provisions and which forbade the licensees from granting 
sublicenses without similar provisions. In the instant case, there was 
only one price fixing agreement, and neither the licensor nor the 
licensee controlled any substantial part of the industry. 


Dkt. 685—Mohr v. Federal Trade Commission, 272 F. 2d 401 
(9th Cir.), petition filed February 8, 1960. Certiorari denied March 
21, 1960. 

A cease and desist order was modified by the Commission some 
twenty months after its original entry so as to require petitioner to 
specifically disclose that his questionnaires were for the purpose of 
collecting debts. Petitioner’s contention of estoppel was rejected. 


Dkt. 710—Amana Refrigeration, Inc. v. Columbia Broadcasting 
System, 271 F. 2d 257 (7th Cir.), petition filed February 16, 1960. 
Certiorari denied March 28, 1960. 

In its answer to a CBS complaint alleging breach of contract, 
Amana alleged a three count antitrust counterclaim. The District 
Court dismissed the Robinson-Patman Act price discrimination charge 
on the grounds that television time was not a “commodity” within 
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the meaning of that Act but granted Amana’s Rule 54(b) appli- 
cation. The Circuit Court held that the District had abused its 
discretion by authorizing this piecemeal appeal and, accordingly, va- 
cated the order. 


Dkt. 714—Erickson v. Federal Trade Commission, 272 F. 2d 318 
(7th Cir.), petition filed February 17, 1960. Certiorari denied April 
4, 1960. 

The Commission ordered petitioner to cease and desist from a:- 
cribing in its advertising certain beneficial effects resulting from the 
use of its hair preparations. The Circuit Court held that the findings 
and the order were supported by substantial evidence, that the Com- 
mission’s order did not exceed its statutory authority, and that pe- 
titioner’s charges of prejudice and bias were without merit. 


Dkt. 732—Local Union Nos. 189, et al., Amalgamated Meat Cut- 
ters and Butcher Workmen of North America, AFL-CIO v. Jewel 
Tea Company, 274 F. 2d 217 (7th Cir.), petition filed February 25, 
1960. Certiorari denied March 28, 1960. 


Jewel’s complaint allege<| that such portions of the Union’s col- 
lective bargaining agreements as prohibit the sale of meat before 
9:00 A.M. and after 6:00 P.M. violate Sections 1 and 2 of the 
Sherman Act. The Union’s motion to dismiss on the ground that 
exclusive primary jurisdiction resided in the NLRB was denied by 
the District Court and, on appeal pursuant to the Interlocutory 
Appeals Act of 1958, that order was affirmed. 








































Dkt. 758—Noerr Motor Freight, Inc. v. Eastern Railroads Presi- 
dents Conference, 273 F. 2d 218 (3d Cir.), petition filed March 3, 
1960. Petition granted April 18, 1960. 

Noerr’s complaint alleged that the activities of the railroads and 
its public relations agency in soliciting public support for or oppo- 
sition to state legislation affecting its competitive position in the long 
haul freight business violated Sections 1 and 2 of the Sherman Act. 
The railroads counterclaimed alleging acts on the part of truckers 
of substantially the same character and nature. The District Court 
dismissed the counterclaim and found that the “fomenting of govern- 
mental restriction [by the railroads] . . . increasing the cost of oper- 
ation and/or preventing the carrying of greater loads” [155 F. Supp. 
768, 833] by the truckers amounted to a violation. An injunction 























ANTITRUST NEWSLETTER 85 


restricting lobbying activities was issued and damages awarded predi- 
cated on a theory of dual injury to the truckers’ good will, i.e., that 
of their respective customers and that of the public. A divided 
Circuit Court affirmed on the theory that the railroads had acted 
with the extra-legislative purpose and effect of impairing the good 
will of the trucking industry. Judge Biggs dissented on the theory 
that legislative restraints were not such as are cognizable under 
the Sherman Act, irrespective of their effect. Observing that neither 
the District nor Circuit Court opinions specified which section had 
been violated, Judge Biggs questioned the constitutionality of the 
injunction as well as the method utilized to calculate damages. 


Dkt. 769—Becken Co. v. Gemex Co., 272 F. 2d 1 (7th Cir.), 
petition filed March 7, 1960. Certiorari denied April 25, 1960. 


The District Court’s findings that the refusal of Gemex to sell 
to Becken constituted an attempt to fix resale prices were set aside 
by the Circuit Court as being “clearly erroneous.” “The established 
facts also show that the refusal . . . was solely because plaintiff 
would not sell those products according to defendant’s illegal plan 
of doing business in violation of section 1.” The “plan,” according 
to the Circuit Court, envisioned agreement by defendant with its 
customers that the latter would sell all watch bands at the suggested 
resale prices of their respective manufacturers. 


Dkt. 771—Walder v. Paramount Publix Corp., 272 F. 2d 349 
(2d Cir.), petition filed March 8, 1960. Certiorari denied April 18, 
1960. 

Plaintiffs, trustees of a dissolved corporation, alleged that the 
same allegedly illegal acts which caused the corporation to come 
into existence had also injured it. The Circuit Court affirmed the 
action of the District Court in granting defendants’ summary judg- 
ment motion. Both courts held that plaintiff had failed to demonstrate 
injury. 

Dkt. 781—United States v. E. I. duPont de Nemours and Com- 
pany, 177 F. Supp. 1 (N. D. IIl.), petition filed March 11, 1960. 

This action stems from the District Court’s opinion regarding 
relief which, in turn, was necessitated by the mandate in the decision 
of the Supreme Court which adjudged duPont’s acquisition and 
retention of 23% of General Motors common stock to be a violation 
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of Section 7 of the Clayton Act (353 U. S. 586). The District 
Court, upon remand, held that duPont could continue to hold the 
General Motors stock provided that certain devices were imposed 
for the purpose of insulating such ownership from its natural and 
usual results. 

In a case which it characterizes as “a landmark in the history 
and development of the antitrust laws,’ the Government argues 
that divestiture is the only remedy available once the acquisition has 
been held to be illegal or, in the alternative, that the insulating 
devices adopted by the District Court are inadequate. 


Dkt. 788—Fox v. United States and ASCAP (1960 Trade Cases, 
para. 69,657, S. D. N. Y.), petition filed March 14, 1960. 

Petitioners seek review, by direct appeal, of the District Court's 
denial of their motion to intervene in proceedings concerning pro- 
posed further amendments of the consent judgment entered on 
March 4, 1941 in United States v. ASCAP (1940-1943 Trade Cases, 
para. 56,104) as amended on March 14, 1950 (1950-1951 Trade 
Cases, para. 62,595). Judge Ryan based his denial on a finding 
that representation of the public and the applicants by the Depart- 
ment of Justice was adequate and that the interests of justice would 
not be promoted by granting the motion. 


— ~ = - ‘ 


Other Court Decisions 


Goldlawr, Inc. v. Shubert, et al. (C. A. 3rd Cir., Argued Jan. 8, 
1960). 

A complaint that a corporation and its sole stockholder prevented 
the plaintiff from obtaining first run movies is separate and apart 
from a complaint that a group of other corporations prevented the 
plaintiff from obtaining “legitimate” attractions. Even though 
brought in the same suit, the claims are not for the same injury. 
This being so, the single corporation is not a joint tort-feasor from 
which contribution (for damages levied against the group) can 
be had. 


The Cuyahoga Plastering Contractors Association, Inc., et al. v. 
The Lennox Haldeman Co., et al. (U. S. D. C. N. D. Ohio, E. D., 
dated Feb. 26, 1960). 

Labor unions cannot, consistently with the Sherman Act, aid non- 
labor groups in restraining or monopolizing trade. Thus, plastering 
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contractors’ allegations that, by reason of a conspiracy between their 
competitors and a labor union, they were required to employ lathers 


> 


through “solicitors,” at a cost above the prevailing union rate (the 
rate paid by the competitors), sufficiently charge the union with a 


violation of the antitrust laws. 


McManus v. Capital Airlines, Inc., et al. (U. S. D. C. E. D. 
N. Y., dated Feb. 15, 1960). 

Alleged findings of fact of the Civil Aeronautics Board, in a pro- 
ceeding before it, are insufficient to support a travel agent’s motion 
for summary judgment on his charges that airlines conspired to 
“exclude” him from the trade. Also, the court refused to pass upon 
the constitutionality of a provision of the Civil Aeronautics Act which 
relieves from the operation of the antitrust laws certain agreements 
approved by the Board. The court noted that legislation exempting 
one class of citizens from its operation, but exacting obedience from 
all others, will have to be passed upon “some time or other”; how- 
ever, the issue is not properly raised here. 


Puritron Corporation of New Haven v. Silo, Inc. (U. S. D. C. 
E. D. Pa., filed Dec. 4, 1959). 

An injunction against a noncontracting dealer is denied where 
it was not demonstrated that any sales of a commodity were made 
by a contracting dealer. 


Perkins v. Standard Oil Company of California, et al. (U. S. 
D. C. D. Ore., filed Feb. 29, 1960). 

A Federal trial court is not ousted of jurisdiction by a joinder of 
indispensable parties (and the resulting destruction of diversity of 
citizenship) where there is still Federal-question jurisdiction under a 
charge of price discrimination. 


Savoy Record Co., Inc. v. Fury Records Corp. (U. S. D. C. 
S. D. N. Y., filed Feb. 29, 1960). 

The interposition of a counterclaim charging violations of the 
antitrust laws does not, of itself, entitle a defendant to an injunction 
restraining the prosecution of a state court action. 


United Shoe Machinery Corp. v. International Shoe Machine 
Corp. (C. A. Ist Cir., dated Feb. 23, 1960). 














88 THE ANTITRUST BULLETIN 


In a suit for damages, the 1955 amendment to the Clayton Act 
is held to bar causes of action which accrued more than four years 
before the filing of the complaint. 


Banana Distributors, Inc. v. Werner (C. A. 2nd Cir., decided 
Feb. 26, 1960). 

Dismissal of a claim against one but not all defendants is not 
appealable. 





Department of Justice Activity 


U. S. v. Azteca Films, Inc., et al. (U. S. D. C. S. D. N. Y., 
Complaint, April 13, 1960). 

Attorney General William P. Rogers announced the filing of a 
civil antitrust complaint in the United States District Court for the 
Southern District of New York, against three American corporations 
and one Mexican corporation. The suit charged the defendants 
with violations of Sections 1 and 2 of the Sherman Act and Sec- 
tion 73 of the Wilson Tariff Act, in connection with the business 
of distributing Mexican produced Spanish language motion picture 
films in the United States. The defendants named in the action 
are: Azteca Films, Inc.; Clasa-Mohme, Inc.; and Mexfilms, Inc., 
each of which has its home office in Los Angeles, and Cinematografica 
Mexicana Exportadora, S. de R. L. de I. P. y C. V., of Mexico City. 
The first three named defendants are engaged in the business of 
distributing Spanish language motion pictures produced in Mexico 
to approximately 500 theatres located throughout the United States. 
The volume of business transacted by the distributors has exceeded 
$5,000,000 annually and the exhibition of the films concerned has 
generated over $12,000,000 per year in box office receipts. 

Cimex is a non-profit Mexican corporation jointly owned by 
the leading film producers in Mexico and by Banco National Cine- 
matografica. In exchange for financial assistance Cimex obtains the 
right to distribute Mexican motion pictures in the United States 
and the rest of the world aside from Latin America and Mexico. 
Since 1954 Cimex has acquired ownership and control of all three 
American distributors and thereby created a monopoly situation which 
the antitrust suit is intended to correct. 

At the same time, a consent decree successfully terminating this 
suit was entered by the court. The decree contains provisions enjoin- 
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ing the defendants from engaging in various types of anti-competitive 
activities. 

U. S. v. A. B. Dick Company (U. S. D. C. N. D. Ohio, Order 
to show cause, March 28, 1960). 

Attorney General William P. Rogers announced that the Federal 
District Court at Cleveland, Ohio, issued, upon the petition of the 
Government, an order for A. B. Dick Company of Chicago, Illinois, 
to show cause why it should not be found in criminal and civil con- 
tempt of court for violations of a judgment entered by that Court 
on March 25, 1948, in a civil antitrust proceeding relating to the 
manufacture and distribution of stencil duplicating supplies. 

The Government’s petition for the contempt order and the affi- 
davit in support thereof charges that A. B. Dick, beginning in 1952, 
engaged in activities and pursued a course of conduct in violation 
of certain provisions of the judgment which may be divided into 
three main categories, as follows: 


The first relates to Dick’s entering into and enforcing certain 
contracts and enforcement of a quota system with its distributors, 
the effect of which is to keep third parties from using those distrib- 
utors as outlets for the sale of stencil duplicating products, particularly 
mimeograph impression paper, competitive to A. B. Dick products. 

The second category relates to Dick’s purchase of certain of the 
assets of fourteen concerns engaged in the sale of stencil duplicating 
machines, stencils or stencil duplicating supplies. 

The third category relates to Dick’s entering into and enforcing 
plans or programs with some of its distributors which foreclose those 
distributors from selling or attempting to sell stencil duplicating 
machines, stencils or stencil duplicating supplies to government insti- 
tutions, tax-supported organizations of educational institutions in 
competition with A. B. Dick. 


U. S. v. Von’s Grocery Company, et al. (U. S. D. C. S. D. Cal., 
Complaint, March 25, 1960). 

Attorney General William P. Rogers announced the filing in the 
Federal Court in Los Angeles, California, of a civil antitrust suit 
against Von’s Grocery Company, of Los Angeles, and Shopping Bag 
Food Stores, of El Monte, California, charging that the proposed 
acquisition by Von of all the assets and properties of Shopping Bag 
would violate Section 7 of the Clayton Act. 
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The complaint requests the court to issue orders necessary to 
prevent the consummation of the acquisition until final adjudication 
of the merits of the complaint. 

According to the complaint, both Von and Shopping Bag are 
leading chains of grocery supermarkets in the Los Angeles area. The 
complaint alleges that “in the 1959 fiscal year Von operated 28 
complete supermarkets in the Los Angeles area which had total 
annual sales of more than $85 million,” and that during the same 
period “Shopping Bag operated 38 complete supermarkets in the 
Los Angeles area which had total annual sales of over $84 million.” 

The complaint further alleges that, “In dollar sales Von was the 
third largest retailer of groceries and related products in the Los 
Angeles area and Shopping Bag was the fifth largest in 1958. In 
terms of the total number of markets operated, Shopping Bag was 
sixth largest and Von was eighth largest. Combined, Von and 
Shopping Bag, with approximately 8% of total grocery store sales, 
will be the second largest chain of supermarkets in the Los Angeles 
area in terms of dollar sales and number of supermarkets.” 


The Government charges that if Von is permitted to acquire the 
assets of Shopping Bag, actual and potential competition between 
Von and Shopping Bag in the purchase, distribution and sale of 
groceries and related products in the Los Angeles area would be 
eliminated; competition generally in the sale of groceries and related 
products in the Los Angeles area may be substantially lessened; 
Shopping Bag will be eliminated as a substantial independent com- 
petitive factor; Von’s competitive advantages over smaller sellers of 
groceries and related products may be enhanced to the detriment 
of actual and potential competition; independent retailers of groceries 
and related products may be deprived of a fair opportunity to compete 
with the combined resources of Von and Shopping Bag; and mergers 
and acquisitions on the part of other chains of supermarket= in the 
Los Angeles area may be fostered. 


U. S. v. The Watchmakers of Switzerland Information Center, 
Inc., et al. (U.S. D. C. S. D. N. Y., Consent judg., March 9, 1960). 
Attorney General William P. Rogers announced that three consent 
judgments, signed by Judge John M. Cashin, were entered in the 
Federal District Court in New York City terminating the Govern- 
ment’s civil antitrust suit in United States v. The Watchmakers of 
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Switzerland Information Center, Inc., et al., against thirteen of the 
twenty-two defendants. The Government will proceed to trial against 
the remaining defendants. 

The Government’s complaint, filed October 19, 1954, charged 
defendants with conspiring to restrain the manufacture, sale, impor- 
tation, exportation and distribution of watches, and watch parts for 
manufacturing and repair purposes, in violation of Section 1 of the 
Sherman Antitrust Act and Section 73 of the Wilson Tariff Act. 


The complaint charged that the defendants agreed among them- 
selves and with others (1) to restrict the manufacture of watches 
and watch parts in the United States by limiting the number and 
type of watches and watch parts which could be produced and the 
types of watch machinery which could be purchased, by preventing 
the establishment of new watch manufacturing facilities in the United 
States and by prohibiting companies from shipping watch parts and 
watch machinery to the United States and from aiding United 
States watch manufacturers in any other way; (2) to eliminate the 
importation of watches and watch parts into the United States from 
all countries other than Switzerland, prevent American importers 
from handling non-Swiss watches and restrict the exportation of watch 
parts from the United States; and (3) to prevent the export from 
the United States of Swiss watches by allocating markets to which 
such watches may be re-exported and by prohibiting their export 
to other markets. 

The defendants were also charged with (a) fixing the price and 
other terms and conditions of sale and distribution of watches and 
watch parts sold in the United States, (b) blacklisting or boycotting 
American companies which did not adhere to these restrictive terms 
and (c) excluding American companies from the business of import- 
ing into and selling watch repair parts in the United States. 


U. S. v. Carter Products, Inc., et al. (U. S. D. C. S. D. N. Y., 
Complaint, Jan. 27, 1960). 

Attorney General William P. Rogers announced that the Govern- 
ment filed a complaint in the United States District Court in New 
York City charging the two leading manufacturers of mild tran- 
quilizers with violating the antitrust laws by conspiring to restrain 
and to monopolize trade. The defendants, Carter Products, Inc., 
maker of Miltown, and American Home Products Corporation, manu- 
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facturer of Equanil, both with offices in New York City, are charged 
with (1) agreeing to exclude all others from the manufacture and 
sale in the United States of tranquilizer drugs made with meprobamate 
as the sole active ingredient; (2) agreeing to fix prices for sale 
in the United States of meprobamate tranquilizers; and (3) when 
meprobamate is intended to be used with other ingredients to manu- 
facture other than tranquilizing drugs, agreeing to mutually deter- 
mine who will make and sell such combination drugs, which are 
used principally for treating arthritis, gastrointestinal, cardiac and 
other ailments. 

The complaint seeks an adjudication that Carter has unlawfully 
used its patent rights to meprobamate, the chemical compound from 
which Miltown and Equanil are made. A decree is sought which will 
dissipate the effects of the alleged violations and establish free and 
unfettered competition in the sale of all drugs in which meprobamate 
is used as an ingredient. Such relief could include a court order 
requiring Carter to dedicate its patent rights or to license such patents 
to all qualified applicants upon the payment of reasonable royalties. 

The complaint charges that the patented compound is manu- 
factured for, and sold to, Carter who resells it to American for 
the manufacture of Equanil. The compound is also processed, ex- 
clusively for Carter, into Miltown, by other pharmaceutical specialty 
houses. The Government charges that both Carter and American 
have agreed that meprobamate would not be sold to anyone else 
for the manufacture of tranquilizer drugs or for use as an ingredient 
in other drugs unless there was mutual agreement. 

The Government’s complaint asserts that American sells approxi- 
mately two-thirds and Carter one-third of all meprobamate tran- 
quilizers. In the year 1958, sales for these tranquilizers approximated 
$40 million. The complaint also alleges that the conspiracy between 
Carter and American had the effect of: (1) eliminating competition 
in the sale of meprobamate tranquilizer drugs; (2) requiring the 
consuming public to pay artificially high and non-competitive prices 
for meprobamate tranquilizers; and (3) discouraging and impeding 
progress in the development of drugs in which meprobamate might 
be used as an ingredient. 


U. S. v. National Steel Corporation, et al. (U. S. D. C. S. D. 
Tex., E. Div., Complaint, Feb. 15, 1960). 
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Acting Attorney General Lawrence E. Walsh announced the filing 
of a civil antitrust complaint in the Federal Court at Houston, Texas, 
charging that the acquisition by National Steel Corporation’s sub- 
sidiary of 75% of the capital stock of Metallic Building Company 
of Houston, Texas, violated Section 7 of the Clayton Act. Named as 
defendants in the complaint are National Steel Corporation of Pitts- 
burgh, Pennsylvania, its subsidiary Stran-Steel Corporation of Detroit, 
Michigan, Metallic Building Company, and Charles R. McDaniel, 
Gilbert Leach, and Brinkley B. Brown, the sellers of the Metallic 
stock. 

National, according to the complaint, is the fifth largest steel pro- 
ducer in the United States and with its subsidiaries and affiliate 
constitutes a fully integrated unit for the manufacture and sale of 
a diversified line of iron and steel products. Its over-all net sales 
in 1958 were in excess of $500,000,000, and as of December 31, 
1958, its assets were about $680,000,000. It is also alleged that Na- 
tional’s subsidiary, Stran-Steel, is one of the leading manufacturers 
of prefabricated metal buildings in the United States. In 1958 
Stran-Steel’s sales of prefabricated metal buildings were in excess 
of $15,000,000. 

The suit alleged that prior to the acquisition of 75% of its stock, 
Metallic had attained a leading position in the manufacture and 
sale of prefabricated metal buildings in the southwestern area of 
the United States. It was an independent manufacturer, not asso- 
ciated in any way with an integrated steel producer, and purchased 
its steel requirements on a competitive basis. In 1958 Metallic’s total 
sales of prefabricated metal buildings were in excess of $7,000,000. 

The complaint filed charges that the acquisition may have the 
effect of substantially lessening competition or creating a tendency to 
monopoly in the following ways, among others: 


(a) Actual and potential competition between Stran-Steel 
and Metallic in the production and sale of prefabricated metal 
buildings in the United States and in various sections thereof 
has been eliminated; 


(b) Metallic has been eliminated as an independent com- 
petitive factor in the production and sale of prefabricated metal 
buildings; 
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(c) Industry concentration in the production and sale of 
prefabricated metal buildings has been increased; 


(d) Stran-Steel’s competitive advantages over independent 
manufacturers of prefabricated metal buildings may be enhanced 
to the detriment of actual and potential competition; and 


(e) Steel producers in competition with National and its 
subsidiaries may be foreclosed from selling steel to Metallic to 
the detriment of actual and potential competition. 


The complaint seeks recision of the purchase agreement and addi- 
tional forms of injunctive relief designed to eliminate the alleged 
anti-competitive effects. 


U. S. v. General Electric Co., et al. (U. S. D. C. E. D. Pa., 
Indict., Feb. 16, 1960) 

Attorney General William P. Rogers announced that a federal 
grand jury sitting in Philadelphia returned three indictments charg- 
ing General Electric Company, Westinghouse Electric Corporation, 
Allis-Chalmers Manufacturing Company, I-T-E Circuit Breaker 
Company, Federal Pacific Electric Company, and eighteen individuals 
from these companies, with violations of the Sherman Antitrust Act 
in connection with the sale and distribution of various heavy electrical 
products. 

The indictments returned involved (1) power switchgear assem- 
blies, (2) oil and air circuit breakers, and (3) low voltage power 
circuit breakers—ali are used in the generation, conversion, trans- 
mission and distribution of electric energy. These products are sold 
to various Federal, State and local governmental agencies throughout 
the United States as well as to electric utility companies and private 
concerns. Industry sales of these products, covered by the indictments, 
mount up to $209,000,000 each year. 

This indictment charged that at least as early as 1956 the defen- 
dants conspired “(a) to fix and maintain prices, terms, and conditions 
for the sale of power switchgear assemblies; (b) to allocate among 
themselves the business of supplying power switchgear assemblies 
to Federal, State, and local governmental agencies; (c) to submit 
non-competitive, collusive, and rigged bids for supplying power switch- 
gear assemblies to electric utility companies, Federal, State, and local 
governmental agencies, private industrial corporations and contrac- 
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tors throughout the United States; (d) to refrain from selling cer- 
tain types of power switchgear assemblies or components thereof 
to other manufacturers of electrical equipment; and (e) to raise the 
prices of certain types of components purchased by non-defendant 
manufacturers of electrical equipment for use by them in power 
switchgear assemblies to be sold in competition with defendant manu- 
facturers, so as to eliminate and suppress competition from them.” 

The second indictment relates to oil and air circuit breakers. 

This indictment charged that at least as early as 1951, the defen- 
dants conspired “‘(a) to fix and maintain prices, terms and conditions 
for the sale of circuit breakers; (b) to allocate among themselves 
the business of supplying circuit breakers to Federal, State, and local 
governmental agencies; (c) to submit non-competitive, collusive, and 
rigged bids for supplying circuit breakers to Federal, State, and local 
governmental agencies; and (d) to submit non-competitive, collusive, 
and rigged price quotations for supplying circuit breakers to electric 
utility companies.” 

The third indictment concerns low voltage power circuit breakers. 

According to this indictment, the defendants, at least as earl; 
as 1956, conspired “to fix and maintain prices, terms, and condition: 
for the sale of low voltage power circuit breakers.” 

The indictment, for one example, relating to power switchgear 
sets forth the various actions taken by the defendants to carry out 
the alleged conspiracy. In addition to various meetings held through- 
out the country to discuss prices, the indictment charges that defen- 
dants met on at least 35 occasions from November 1958 to October 
1959 to allocate bids to governmental agencies so as to provide each 
manufacturer with an agreed upon percentage of the sealed bid 
market, as follows: General Electric, 39 per cent; Westinghouse, 35 
per cent; I-T-E Circuit Breaker, 11 per cent; Allis-Chalmers, 8 per 
cent; and Federal Pacific, 7 per cent. At these meetings, according 
to the indictment, the defendants “would then discuss particular 
future bid invitations and designate which manufacturer should sub- 
mit the lowest bid therefor, the amount of such bid, and the amount 
of the bid to be submitted by others.” With respect to bids to public 
utilities and other purchasers, the indictment charged that defendants 
used a formula, designated as “phase of the moon,” under which 
“through cyclic rotating positioning inherent in the formula, one 
defendant manufacturer would quote the low price, others would 
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quote intermediate prices, and another would quote the high price,” 
and “these positions would be periodically rotated among the manu- 
facturers.” 

Similar allocation methods were employed with respect to oil 
and air circuit breakers, according to that indictment. In addition to 
price fixing meetings, the indictment charges that defendants in this 
case met on at least nine occasions between December 1958 and Sep- 
tember 1959 to allocate bids to governmental agencies according to 
the following percentage shares agreed upon: General Electric, 40.3 
per cent; Westinghouse, 31.3 per cent; Federal Pacific, 15.6 per cent; 
Allis-Chalmers, 8.8 per cent; and I-T-E Circuit Breaker, 4 per cent. 
According to the indictment, “at these periodic meetings, a cumu- 
lative list of sealed bid business secured by all of the defendant manu- 
facturers was circulated, and the representatives present would 
compare the relative standing of each company according to its 
agreed upon percentage of the total sales pursuant to sealed bids.” 
Then, they would “discuss particular future bid invitations and desig- 
nate which manufacturer should submit the lowest bid therefor.” 
The indictment goes on to charge that “the manufacturer designated 
to receive a particular sale would then declare the price at which 
it intended to bid” or would later “notify the other representatives” 
of the “specific figure which he would quote on the bid invitation,” 
and the other manufacturers would submit higher bids. 


Two of the indictments allege that in the course of communications 
among defendants, “various procedures were adopted for the purpose 
of avoiding detection,” one of which was the use of a “code number” 
for each manufacturer “in such communications either as the sole 
identification of the sender or in conjunction with the use of the first 
name of its representative.” 

As a result of these alleged conspiracies, the indictments charge 
that price competition has been eliminated in the sale and distri- 
bution of these products, and that various governmental agencies 
“have been denied the right to receive competitive sealed bids” and 
“have been forced to pay high, artificially-fixed prices” for the 
products. Such agencies include Tennessee Valley Authority, U. S. 
Department of Interior, United States Army Corps of Engineers, 
United States Air Force, United States Navy, and General Services 
Administration. 
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Companion civil actions were also filed charging the defendant 
companies with violations of the Sherman Act, and seeking injunctive 
relief against the various practices alleged. The prayers for relief 
in these suits seek to require the companies to issue new price lists 
based upon costs independently arrived at, to submit affidavits of 
non-collusion with future bids to governmental agencies, and to pre- 
vent any communications among the defendants with respect to future 
bids and price quotations. 


U. S. v. General Electric Co., et al. (U.S. D. C. D. Pa., Indict., 
Feb. 17, 1960). 

Attorney General William P. Rogers announced that a federal 
grand jury sitting in Philadelphia returned another series of four in- 
dictments charging twelve manufacturers of electrical equipment with 
violations of the Sherman Antitrust Act in connection with the sale 
and distribution of various electrical devices and accessories used 
therewith. 

The indictments returned involve (1) bushings, (2) distribution 
lightning arresters, (3) intermediate lightning arresters, (4) station 
lightning arresters, (5) arrester-cutout combination units, (6) in- 
sulators, and (7) open fuse cutouts—all of which are used in the 
generation, transmission and distribution of electricity throughout the 
United States. These products are sold to various Federal, State, and 
local governmental agencies, as well as to electric utility companies 
and other manufacturers of electrical equipment. Industry sales of 
these products, covered by the indictments, mount up to $55,000,000 
each year. 

The defendants were charged with conspiring, at least as early 
as 1958, “(a) to fix and maintain prices, terms and conditions for 
the sale of bushings and bushing accessories; and (b) to quote to 
various public agencies, in submitting sealed bids in response to 
requests from these agencies, only the prices for bushings and bushing 
accessories as agreed upon and fixed.” : 

The first count of the indictment charged that, at least as early 
as 1958, defendants conspired “(a) to fix and maintain prices for 
the sale of distribution lightning arresters and lightning arrester ac- 
cessories used therewith; and (b) to quote to various public agencies, 
in submitting sealed bids in response to requests from these agencies, 
only the prices of distribution lightning arresters and lightning arrester 
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accessories used therewith as agreed upon and fixed.” The second 
count of the indictment charged that, at least as early as 1959, de- 
fendants General Electric, Westinghouse, and Ohio Brass conspired 
‘“‘(a) to fix and maintain prices for the sale of intermediate lightning 
arresters, station lightning arresters, and lightning arrester accessoric” 
used with each; and (b) to quote to various public agencies, in 
submitting sealed bids in response to requests from these agencies 
only the prices for intermediate lightning arresters, station lightning 
arresters, and lightning arrester accessories used with each, as agree | 
upon and fixed.” The third count of the indictment charged thai 
defendants General Electric, Westinghouse, McGraw-Edison, Joslyn, 
and Hubbard, at least as early as 1959, conspired “(a) to fix and 
maintain prices for the sale of arrester-cutout combination units; 
and (b) to quote to various public agencies, in submitting seale | 
bids in response to requests from these agencies, only the prices for 
arrester-cutout combination units as agreed upon and fixed.” 

The defendants were charged, at least as early as 1955, with 
conspiring “‘(a) to fix and maintain prices for the sale of insulators; 
(b) to enforce adherence to these prices in sales of insulators through 
agents, jobbers, and wholesalers; and (c) to quote to various public 
agencies, in submitting sealed bids in response to requests from these 
agencies, only the prices for insulators as agreed upon and fixed.” 

The fourth indictment related to open fuse cutouts. 

The indictment charged the defendants, at least as early as 1958, 
with conspiring “(a) to fix and maintain prices, terms, and con- 
ditions for the sale of open fuse cutouts and open fuse cutout ac- 
cessories; and (b) to quote to various public agencies, in submitting 
sealed bids in response to requests from these agencies, only the 
prices for open fuse cutouts and open fuse cutout accessories as agreed 
upon and fixed.” 

The indictments set forth the various actions taken by the defen- 
dants to carry out the alleged conspiracies. For example, the indict- 
ments describe various meetings held by the defendants in New York, 
N. Y., Hot Springs, Va., Chicago, Ill., Pittsburgh, Pa., Atlantic City, 
N. J., Rochester, N. Y., Philadelphia, Pa., and Cleveland, Ohio, 
where prices were discussed and price changes agreed upon. And in 
the bushings indictment, it is charged that “defendants agreed which 
defendant would first announce a change in its prices, and its price 
lists were submitted to representatives of all other defendants prior 
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to the time they were published to the trade.” In the course of 
exchanging these price lists, it is charged that “defendants adopted 
various procedures designed to prevent detection of the conspiracy, 
including the use of plain envelopes addressed to particular repre- 
sentatives of defendants without the use of return addresses, letters 
of transmittal, or other identification of the senders.” 

As a result of these alleged conspiracies, the indictments charge 
that price competition has been eliminated in the sale and distribution 
of these products, and that various governmental agencies “have been 
denied the right to receive competitive sealed bids” and “have been 
forced to pay high, artificially-fixed prices” for these products. Such 
agencies include Tennessee Valley Authority, U. S. Department of 
Interior, U. S. Department of Commerce, Bonneville Power Admin- 
istration, U. S. Army Corps of Engineers, U. S. Navy, U. S. Air Force, 
U. S. Marine Corps, U. S. Coast Guard, and General Services Admin- 
istration. 

Companion civil actions were also filed relating to bushings, 
lightning arresters, and insulators, charging the same defendants with 
the same Sherman Act violations, and seeking injunctive relief against 
the various practices alleged. The prayers for relief in these suits 
seek to require the companies to issue new price lists based upon 
costs independently arrived at, to submit affidavits of non-collusion 
with future bids to governmental agencies, and to prevent any com- 
munications among the defendants with respect to future bids and 
price quotations. 


U. S. v. Hambro Automotive Corp., et al. (U. S. D. C. S. D. 
N. Y., Complaint, Feb. 19, 1960). 

Attorney General William P. Rogers announced that the Depart- 
ment of Justice has filed in the United States District Court for the 
Southern District of New York a civil complaint against Hambro 
Automotive Corporation and eleven distributors of motor vehicles 
and parts manufactured by British Motors Corporation. At the 
same time a consent judgment was entered terminating the case 
as to all parties except Royston Distributors, Inc., and J. S. Inskip, Inc. 

BMC products include, Morris, Morris Minor, MG, MGMag- 
nettes, Riley, Austin and Austin Healey automobiles. 

The complaint charges that Hambro has fixed the prices which 
distributors charge for motor vehicles and parts manufactured by 
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BMC and that prices charged ultimate consumers are fixed by agree- 
ment between Hambro, the distributor defendants and BMC dealers. 


The complaint also charges that territories within which BMC 
products are sold are allocated among BMC distributors and among 
BMC dealers by agreement among them. The complaint further 
charges an agreement among the defendants to refrain from selling 
BMC products to others for resale. 


The consent judgment requires Hambro and nine of its dis- 
tributors to discontinue these practices. 


U.S. v. Auto Glass Dealers Assoc., Inc., et al. (U.S. D. C. S. D. 
N. Y., Consent judg., Feb. 23, 1960). 

Attorney General William P. Rogers announced the entry in 
the Federal District Court in New York City of an antitrust consent 
judgment terminating restraints of trade in the sale and installation 
of automobile replacement glass. 

The Government’s complaint which was filed on June 9, 1959, 
charged that the defendants conspired to raise, fix and stabilize prices 
for the sale and installation of automobile replacement glass in the 
New York metropolitan area. The complaint charged that the terms 
of the conspiracy were: to fix prices for replacing automobile glass; 
to circulate to insurance companies and others agreed-upon prices 
and discounts for the sale and installation of automobile replacement 
glass; to circulate to insurance companies membership lists containing 
names of only those automobile glass dealers who agreed to charge 
the prices fixed by the Association; to coerce automobile replacement 
glass dealers to charge the prices established by the Association by 
fines, suspension from membership and by threats to cause glass 
manufacturers and jobbers to refuse to supply non-participating 
dealers with glass. 

The Final Judgment entered requires the defendant Association 
to amend its bylaws to conform to the judgment and, in addition, 
to require as a condition of membership that all of its present and 
future members be bound by the provisions of the judgment. The 
Association is also required to admit to membership any automobile 
glass dealer who is technically qualified to engage in the business of 
installation of replacement glass. 

The defendants are enjoined from various restrictive practices, 
such as fixing or policing prices for the sale or installation of replace- 
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ment glass. The judgment also contains injunctive provisions designed 
to prevent restrictions on the sale of automobile replacement glass 
and restrictions on the free selection cf customers and automobile glass 
dealers. 


U. S. v. Gamble-Skogmo, Inc. (U. S. D. C. W. D. Mo., Com- 
plaint, April 1, 1960). 

Attorney General William P. Rogers announced the filing in the 
United States District Court at Kansas City, Missouri, of a civil 
antitrust complaint challenging the recent acquisition by Gamble- 
Skogmo, Inc. and Bertin C. Gamble of a controlling stock interest 
in Western Auto Supply Company. The suit alleged that this acqui- 
sition brought to fruition a long course of conduct designed to elimi- 
nate the competition existing between the two corporations and to 
combine and merge their operations, the effect of which may be 
substantially to lessen competition or to tend to create a monopoly 
in violation of Section 7 of the Clayton Act and to unreasonably 
restrain trade and commerce in violation of Section 1 of the Sherman 
Act. 

Gamble-Skogmo, Inc. and Western Auto Supply Company are 
engaged in the operation of chains of retail stores in the supplying 
of merchandise to associate retail stores having franchises from these 
corporations. In 1958, Gamble-Skogmo had 370 retail stores and 
1,874 franchise dealers; in the same year, Western Auto had 376 
retail stores and 3,632 franchise dealers. The retail stores and fran- 
chise dealers of these corporations specialize in the retailing of so- 
called “hard lines” consisting of such products as auto and bicycle 
supplies and accessories, sporting goods, electrical appliances, radios, 
light hardware and other similar type products. The stores and 
franchise dealers of Western Auto and Gamble-Skogmo are located 
throughout the United States and Canada. Western Auto’s net sales 
were over $223 million and its total assets listed at over $94 million. 
For the same year, Gamble-Skogmo’s net sales were over $119 million 
and its total assets listed at over $78 million. 


U. S. v. Aluminum Company of America (U. S. D. C. W. D. 
N. Y., Syracuse Div., Complaint, April 1, 1960). 

Attorney General William P. Rogers announced the filing of a 
civil antitrust complaint in the Federal Court at Syracuse, New York, 
charging that the acquisition by Aluminum Company of America of 
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Rome Cable Corporation violates Section 7 of the Clayton Act. 
Named as defendants in the complaint are Aluminum Company 
of America (Alcoa) and its newly formed, wholly-owned subsidiary, 
also named Rome Cable Corporation, organized by Alcoa at the 
time of the acquisition to take over the business of the acquired Rome 
company. 

Alcoa, according to the complaint, is the largest aluminum pro- 
ducer in the United States, constituting, together with its subsidiaries 
and affiliates, an integrated producer of aluminum raw materials and 
numerous aluminum end products, including wire and cable, conduit, 
and cable accessories. As alleged in the complaint, Alcoa’s assets 
as of December 31, 1958 amounted to about one-and-a-third billion 
dollars; its consolidated net sales and operating revenues in 1958 
exceeded three-quarters of a billion dollars; and its net domestic sales 
of aluminum wire and cable, conduit and cable accessories in 1958 
exceeded 32 million dollars. 

Rome, according to the complaint, was at the time of the acqui- 
sition a manufacturer of a broad line of wire and cable products 
made from aluminum and copper, as well as conduit and cable 
accessories; and in addition was a supplier to other wire and cable 
manufacturers of copper rod, and to some extent aluminum rod, 
used in the fabrication of wire and cable. Rome’s sales for the fiscal 
year ended March 30, 1958, exceeded 40 million dollars, according 
to the complaint, and its assets as of that date amounted to about 
24 million dollars. 

As alleged in the complaint the production and sale of various 
wire and cable products have become concentrated in the hands of 
a relatively few companies, and Alcoa’s acquisition of Rome will result 
in even further elimination of independent competition. 

The complaint filed charges that Alcoa’s acquisition of Rome 
in March 1959 may substantially lessen competition and tend to the 
creation of monopoly because competition in the production and 
sale of various wire and cable products, conduit and cable accessories 
may be substantially reduced; Alcoa’s competitive advantage, both 
as an aluminum supplier and as a wire and cable manufacturer, 
may be enhanced to the detriment of competition; and additional 
mergers and acquisitions in the wire and cable field may be fostered, 
resulting in even further economic concentration in the hands of a 
few companies. 
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The complaint seeks divestiture by Alcoa of the business, assets, 
properties and good will acquired from Rome, and such other equi- 
table relief as may be necessary to eliminate the anti-competitive effects 
of the acquisition. 


U. S. v. Whitin Business Bquipment Corp. (U.S. D. C. E. D. 
Mass., Judgment, March 30, 1960). 

Attorney General William P. Rogers announced the entry, in the 
Federal District Court at Boston, Mass., of an antitrust judgment 
terminating restraints of trade in the distribution and sale of rotary 
offset duplicating machines. The judgment was entered after the 
government had begun to introduce evidence at the trial of the 
case. Consenting to the entry of the judgment was the Whitin Busi- 
ness Equipment Corporation of Whitinsville, Massachusetts, the only 
defendant in this case. 

The government’s complaint, which was filed in this case on 
May 29, 1958, charged that Whitin entered into agreements with 
two domestic corporations and one foreign corporation (1) to fix 
prices, (2) to allocate domestic customers for the sale of the machine, 
(3) to allocate world markets for the manufacture and distribution 
of the machines, and (4) to restrict exports from and imports into 
the United States. 

The judgment entered enjoins Whitin, either acting alone or in 
concert with other persons, from (1) fixing or suggesting prices for 
the sale of machines by other persons, (2) limiting or restricting the 
territories in which or the customers to whom any other person may 
sell the machines and (3) restricting or preventing any person from 
exporting the machines from the United States or importing machine: 
into the United States. 


Noerr Motor Freight, Inc., et al. v. Eastern Railroad Presidents 
Conference, et al. (C. A. 3rd Cir., filed Dec. 10, 1959). 

Substantial evidence, the Court of Appeals for the Third Circuit 
rules, supported a trial court’s finding that railroads, their local asso- 
ciation, and a public relations firm unlawfully conspired to injure 
and/or destroy the long-haul trucking industry in the northeastern 
section of the United States by conducting a campaign designed to 
destroy the good will of that industry and by fomenting governmental 
restrictions. In affirming an award of treble damages, attorneys’ fees, 
and injunctive relief, the court rejects the suggestion that the rail- 
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roads’ entire activity was merely a perfectly legitimate public re- 
lations campaign for legislation. A dissenting judge is of the opinion 
that the record demonstrates that no cognizable offense had been 
proved under the Sherman Act, and that if the interpretation of 
the trial court and of the majority of the Third Circuit be correct, 
the reach of the First Amendment which guarantees freedom of 
petition will be unduly limited and the rights guaranteed by the 
Tenth Amendment will be endamaged. 


Radiant Burners, Inc. v. Peoples Gas, Light and Coke Co., et al. 
(C. A. 7th Cir., dated Dec. 3, 1959). 

A manufacturer’s complaint charging that gas utility companies, 
gas burner manufacturers, and a trade association engaged in a con- 
spiracy pursuant to which the association refused to approve its 
burners did not establish a per se violation of the Sherman Act. 
Distinguishing the Klor’s case, the court rules that the alleged facts 
did not establish a concerted refusal to enter into any business rela- 
tionship with the manufacturer. It was not shown that the asso- 
ciation’s refusal to approve the burner had the effect of unreasonably 
restraining competition. The allegations were also insufficient to 
show injury to the general public. 


Greenstein & Good v. National Skirt and Sportswear Association, 
Inc., et al. (U. S. D. C. S. D. N. Y., filed Nov. 10, 1959). 

Two manufacturers of ladies’ sportswear garments, in an action 
charging a labor union and a manufacturers’ association (of which 
the plaintiffs were members) with illegally agreeing that the asso- 
ciation’s members would (1) deal only with “union shop” contractors 
and (2) pay their contractors enough to permit the payment of union 
wages plus “a reasonable amount to cover overhead,” have failed 
to show that those provisions had the effect of restraining trade or 
fixing prices. The manufacturers sought to bring their claim within 
the rule that labor unions, while normally exempt from the antitrust 
laws, are liable if they conspire with “non-labor” groups, but there 
is no evidence that the union conspired with the “non-labor’’ asso- 
ciation. 

A. O. Novander, Inc. v. Chapel Hill Gardens, Inc., et al. (U. S. 
D. GC. N. D. Ill, E. Div., dated Nov. 17, 1959). 

A cemetery owner has consented to the entry of a judgment which 
prohibits it from restricting or discouraging “outside” dealers in ceme- 
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tery markers from selling such markers for installation in the owner's 
cemeteries. In the decree, the owner concedes that it was included 
in certain provisions in a prior Government consent decree which 
prohibited a manufacturer from agreeing with “any cemetery” to 
restrict the sale or installation of such markers. 


M. O. Dantzler v. Dictograph Products, Inc. (C. A. 4th Cir., 
decided Nov. 19, 1959). 


A hearing aid manufacturer, in the short period of time that 
elapsed between its appointment of a new distributor and the termi- 
nation of the plaintiff's distributorship, discriminated against the 
plaintiff in violation of Section 2(e) of the Clayton Act by sending 
letters to users and prospective users of its product announcing the 
appointment of the new distributor and recommending a visit to 
the new distributor during the time it was to conduct a free service 
clinic, and by furnishing a factory technician free of charge to the 
new distributor during the operation of the clinic. Proportional 
equality required that the users circularized by the manufacturer be 
informed that the plaintiff was still a distributor and not advised to 
visit only the new distributor. 


Robinson v. Stanley Home Products, Inc. (C. A. 1st Cir., filed 
Dec. 10, 1959). 

Charges that a manufacturer of plastic cups eliminated its own 
broker in order to reduce prices to a particular buyer, state no vio- 
lation of the brokerage prohibitions of Section 2(c) of the Clayton 
Act, as amended by the Robinson-Patman Price Discrimination Act. 
The court notes that to rule otherwise would require it to say that 
the Act either prohibits manufacturers from converting to “direct’’ 
selling, or, if they do convert to such “direct” selling, prohibits them 
from passing any savings on to their customers. The court further 
finds that, even if there was a Section 2(a) price “discrimination” 
between customers, that is, if the seller, after eliminating its broker, 
reduced its prices to no one but this particular buyer, that fact would 
not establish a Section 2(c) “brokerage” violation. 


Schwartz, et al. v. Broadcast Music, Inc., et al. (U. S. D. C. 
S. D. N. Y., dated Dec. 7, 1959). 


Composers and authors of musical compositions, by “unequiv- 
ocally” transferring to their non-profit association the right to license 
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public performances of their compositions for profit, have “divested” 
themselves of their capacity to sue for antitrust violations allegedly 
directed at those rights. The court, in the authors’ and composers’ 
treble damage action charging radio and television networks with 
conspiring to monopolize the exploitation of such musical compo- 
sitions, rules that any injury te them would be “secondary and re- 
mote.”” However, in another branch of the alleged conspiracy, they 
sufficiently charge a “direct” injury to their “publishing and record- 
ing” rights. There, they claim that the networks paid “bounties” 
to publishers to induce them to refrain from exploiting the songs. 
That practice would remove the publishers from the “target area” 
of the alleged conspiracy and place the authors and composers 
“directly in the line of fire.” 


Walder, et al. v. Paramount Publix Corp., et al. (C. A. 2d Cir., 
decided Dec. 1, 1959). 

A summary judgment against the trustees of a dissolved theatre 
operating corporation is affirmed on the ground that the trustees 
failéd to show that the corporation had been injured. The corpo- 
ration, according to the complaint, was the fruition of an alleged 
conspiracy in violation of the antitrust laws. The trustees could not 
escape their predicament of complaining that the very acts which 
created their corporation also injured the corporation. 


“Reliable Volkswagen Sales @ Service Co., Inc. v. World-Wide 
Automobile Corp., et al. (U.S. D. C. D.N. J., filed Feb. 24, 1960). 

Appointment of an exclusive dealer to distribute cars in a par- 
ticular territory, and the resulting termination of and refusal to sell 
to former dealers, may not, of itself, be either lawful or unlawful. 
Thus, as to an auto dealer’s Sherman Act charge that it was “elimi- 
nated” pursuant to a conspiracy between its foreign manufacturer 
and others to create a local “retail” monopoly for a distributor and 
its “‘exclusive” dealers, the court will hear evidence as to the “reason- 
ableness” of the practice. However, the court dismisses another 
Sherman Act charge that the dealer, by reason of the alleged con- 
spiracy, is unable to purchase the manufacturer’s cars. Since the 
“exclusive territorial system” is not a boycott or other inherently 
unlawful offense, the claim is defective for failure to allege “public 


injury.” 
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The court also (1) dismisses the Clayton Act “exclusive dealing” 
charge (based on the contention that the distributors agreed to 
refrain from handling “competitive” cars and required their dealers 
to follow suit) for failure to allege the requisite competitive effect 
(“substantial lessening of competition’), (2) dismisses a Wilson 
Tariff Act charge bottomed on the two dismissed charges, and (3) 
sustains two price discrimination charges. 


Reines Distributors, Inc. v. Admiral Corp., et al. (U. S. D. C. 
S. D. N. Y., filed March 11, 1960). 

Federal courts are loath to interfere with state court actions 
“even in the face of what appears to be a specific grant of jurisdiction 
to the federal courts.” Thus, a Federal District Court, in a price 
discrimination action, refuses to enjoin a defendant from prosecuting, 
in state courts, claims that apparently arise out of the same matters. 
Also, issuance of the requested injunction would be contrary to the 
Kelly ruling (1959 Trade Cases 69,283), namely, that antitrust 
violations are no defense to an action for the price of goods sold. 


Goldlawr, Inc. v. Shubert, et al. (U. S. D. C. S. D. N. Y., dated 
March 7, 1960). 

The fact that a complaint was filed in a District where venue 
was improperly laid, and that more than two years elapsed before 
the action was transferred to the proper District and the defendants 
properly served with process, is not such a lack of diligence as to 
deprive the plaintiff of the benefit of the rule that the running of 
the four-year statute of limitations is suspended on the date the 
complaint is filed. Also, the “tolling” provision of the statute has 
no application where individual defendants, although substituted for 
a deceased defendant in a prior Government action as his executors 
or trustees, were not “named” as defendants in their individual 
capacities. 

Kaeppler, et al. v. James H. Matthews & Company, et al. (U. S. 
D. C. E. D. Pa., filed Feb. 3, 1960). 

There can be no class action against two or more defendants 
jointly unless each of the defendants “satisfies the relevant venue 
provisions of the Clayton Act.” Thus, a Federal District Court sitting 
in the Eastern District of Pennsylvania, in a treble damage clas; 
action, refuses to permit the addition of defendants who are not 
located, transacting business, or found in that district. Similarly, the 
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class of plaintiffs may not be expanded to include those located outside 
the district. 






Demeulenaere, et al. v. Rockwell Mfg. Company, et al. (C. A. 
2d Cir., dated March 9, 1960). 

A trial court did not abuse its discretion in requiring an attorney 
to relinquish his “common-law attorney’s lien” on the case files in 
an antitrust action and to turn them over to his successor before the 
execution, by the client, of patent assignments that formed a part 








of the retaining agreement. 


In Re: United Shoe Machinery. Corp. (C. A. 1st Cir., dated 
March 18, 1960). 

A motion to compel a trial judge to disqualify himself because 
of his alleged prejudice against one of the parties is denied because 
of that party’s “extraordinary delay” in raising the matter. 


H. J. Heinz Company v. Beech-Nut Life Savers, Inc. (U. S. 
D. C. S. D. N. Y., filed Feb. 4, 1960). 

A national manufacturer of baby foods, in a competitor’s treble 
damage action charging the manufacturer with engaging in “geo- 
graphical” price discrimination by cutting its prices in California 
while keeping them higher east of the Mississippi River, is denied 
summary judgment on the ground that two issues of fact must be 
resolved before an answer can be given to the question of whether 
or not there is a probability of a “substantial lessening of com- 
petition.” The first of those issues, the “relative strength of the 
parties,” arises out of the question of whether or not the competitor, 
a nationwide manufacturer having approximately 15 per cent of both 
the national and California baby foods market, as compared with 
the manufacturer’s own 20 and 7 per cent of those markets, respec- 
tively, is a “weaker competitor.” The second unresolved issue, 
whether the price cut was “aggressive” or “defense” in nature, is 
based on the manufacturer’s claim that it was seeking to stop its 
alleged decline in market position, and the competitor’s conflicting 
claim that the manufacturer was attempting to increase its share 
of the market by selling at a loss. 


Matt David and M. D. Operating Co., Inc. v. Sinclair Refining 
Company (U.S. D. C. S. D.N. Y., filed Jan. 29, 1960). 

A federal trial court, noting that the so-called “big cases” re- 
quire no more particularized pleading than other actions, rules that 
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a service station operator’s price discrimination complaint against 
a refiner is not defective by reason of its failure to allege, with 
“specificity,” that interstate commerce is affected. Further, the com- 
plaint sufficiently alleges “purchases” by the operator and other cus- 
tomers of the refiner, even though the word “purchase” is not 
employed. 


Shapiro, et al. v. Paramount Film Distributing Corporation, et 
al. (C. A. 3rd Cir., filed Feb. 11, 1960). 

A Federal district court sitting in Pennsylvania correctly held 
that, in a treble damage action based on the Federal antitrust laws, 
but commenced before the effective date of the Federal four-year 
statute of limitations, a Pennsylvania six-year statute of limitations 
governing actions in “trespass on the case”’ was applicable instead of 
a one-year statute governing “forfeiture” actions. Also, the trial 
court properly permitted the plaintiff to amend its complaint so as 
to describe a corporate defendant as a Delaware corporation rather 
than as a New York corporation. 


Goldlawr, Inc. v. Heiman, et al. (C. A. 2d Cir., decided Jan. 18, 
1960). 

An appellate court refuses to reconsider its earlier decision that, 
in a treble damage action presenting a single claim against a number 
of defendants, a dismissal of some but not all of those defendant 
is not appealable as a final judgment. However, the trial court 
is given an opportunity to certify, in his discretion, that a “controlling 
question of law” is involved, a certification that would permit the 
appellate court to hear the matter as an interlocutory appeal. 


Herman Schwabe, Inc. v. United Shoe Machinery Corp. (C. A. 
2d Cir., decided Jan. 20, 1960). 

In a treble damage action, a trial court properly held that re- 
covery for damages suffered more than four years before the filing 
of the complaint was barred by the federal statute of limitations. 


Inland Steel Products Company v. MPH Manufacturing Corp., 
Inc., et al. (U. S. D. C. N. D. IIL, file? Dec. 29, 1959). 

A claim charging patent misuse and seeking an injunction in a 
patent infringement action will not bx tried before a jury since the 
claims are equitable, a legal claim for damages having been waived. 
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United States v. St. Regis Paper Company (U. S. D. C. S. D. 
N. Y., dated March 18, 1960). 
The Federal Trade Commission can properly require a company 
to file special reports, under Sec. 6(b) of the FTC Act, whether 
or not a complaint has been issued. The fact that it had never 
done so before does not limit its power. Also, questions asking for 
copies of census reports and customer lists were proper. But because 
many of the questions were invalid as too indefinite, the court refused 
to impose the $100 a day penalty sought for non-compliance. 


Tampa Electric Company v. Nashville Coal Company, et al. 
(C. A. 6th Cir., filed April 4, 1960). 

A Florida utility's contract to purchase the coal “requirements” 
of a generating plant from a single seller for 20 years was condemned 
as an unlawful “exclusive dealing” agreement, which could not be 
enforced by the buyer. While the contract did not expressly contain 
the “condition” that the buyer not deal in coal produced by the 
seller's competitors, such was the “actual result’ of the contract. 
The relevant “line of commerce” was coal, not “boiler fuels” (coal, 
oil, gas, and atomic energy). Also, the amount of coal involved— 
1 million tons a year, or more than was consumed by the entire 
State of Florida—would have the proscribed effect of substantially 
lessening competition. 

The Court also rejected contentions that (1) the contract would 
foster rather than harm competition by introducing coal into an 
oil-dominated market, (2) a single contract was incapable of having 
the prohibited adverse effect on competition, and (3) Section 3 was 
not applicable to a single sales contract, or to one involving a sale 
for consumption rather than resale. 


Gaines W. Harrison & Sens, Inc. v. J. I. Case Company Inc. 
(U.S. D. C. E. D. S. C., filed Jan. 19, 1960). 


In a tractor dealer’s action charging a wrongful termination of 
its dealership by a manufacturer, a Federal District Court instructed 
the jury that conditioning renewal of the dealership upon an agree- 
ment not to handle competitive tractors could be an illegal attempt 
to violate the exclusive dealing provisions of Section 3 of the Clayton 
Act. 
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Federal Trade Commission Activity 


F. T. C. v. Free Enterprises Associates, et al. (FTC Dkt. #7854, 
Complaint, April 15, 1960). 

The Federal Trade Commission has charged Raymond Schmidt, 
trading as Free Enterprise Associates, Brooklyn, N. Y., with using 
deception to obtain advance fees from businessmen seeking financial 
assistance. 

The FTC’s complaint alleges that Mr. Schmidt does not obtain 
loans or financial assistance for fee-paying customers within a short 
time as claimed, but in most instances he fails to get any financing 
after any length of time. 

Despite other representations, the complaint says, the fee paid 
is not for travel expenses but usually is devoted to Mr. Schmidt's 
own use, and he does not maintain any divisions for handling financial 
contracts or anything else since the business is a one-man operation. 

Also alleged to be false are his claims that he has buyers for 
businesses that are for sale; has nationwide facilities for raising funds; 
will set customers up in business; is associated or closely connected 
with numerous financing sources; will continue trying to get a loan 
until told by his customer to stop. 

Alleging violation of the FTC Act, the complaint charges that 
these and similar misrepresentations have deceived many customers 
to enter into contracts with Mr. Schmidt and pay him substantial 
sums. 


F. T. C. v. Washington Crab Ass'n, et al. (FTC Dkt. #7859, 
Complaint, April 15, 1960). 

The Federal Trade Commission charged that Washington Crab 
Association, Westport, Grays Harbor County, Wash., and its officers, 
trustees and approximately 250 crab fishermen members, have un- 
lawfully restrained competition in the $2 million Dungeness crab 
industry in the state of Washington. 

The FTC’s formal complaint alleges that since about 1958 they 
have used coercion in a conspiracy to prevent other dealers from 
buying or selling processed and unprocessed crabs and to get non- 
member crab fishermen to join the association. The coercive methods 
allegedly used include threats of reprisals, intimidation, and physical 
violence. 
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Eleven members are named specifically in the complaint as trustees 
or officers who direct and control the association’s activities and 
also as representative of the entire membership. To name each 
member would be impractical because of the large membership. 

According to the complaint, Washington Crab Association’s main 
function is to fix prices paid by canners to members for their catch, 
and the “Membership Agreement” gives it the power to determine 
what canners and crab processors it and the members will deal with. 
Its members fish for fresh crabs in the coastal waters of Washington 
and Oregon and in the adjacent ocean. They account for almost 
the entire catch originating in the former state. 

In May 1959, the complaint continues, about 90 of the some 
250 association members formed a cooperative known as Washington 
Crab Producers, Inc., and bought a crab processing cannery. The 
cooperative competes with all other crab canners and processors 
in marketing its products. Although the association and cooperative 
are legally distinct entities, all trustees and officers who control the 
former’s actions are stockholders in the latter. Two are trustees of 
both organizations and one of these two is manager of the cooperative’s 
cannery and crab processing operations. 

The complaint says the respondents have actual or potential power 
to monopolize all phases of the crab industry in their area since sub- 
stantially the same men control the crab fishing fleet through the 
association, and own or control the cannery cooperative. 

Respondents’ monopoly power, coupled with the coercive tactics 
they have employed against other crab dealers and non-member 
crabbers, tend to unlawfully destroy competition in fishing for, proc- 
essing, shipping, selling and marketing of processed or unprocessed 
crabs, the complaint charges. 

These actions and conspiracy are unfair methods of competition 
forbidden by Sec. 5 of the FTC Act, the complaint concludes. 


F. T. C. v. Joseph A. Kaplan & Sons, Inc. (FTC Dkt. #7813, 
Complaint, March 25, 1960). 

Joseph A. Kaplan & Sons, Inc., Yonkers, N. Y., the manufacturer 
of “Jakson” shower curtain sets and accessories, was charged by the 
Federal Trade Commission with discriminating among its customers 
in prices, promotional allowances and services. 
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According to the complaint the alleged discriminatory practices 
occurred in many areas, including Boston, Philadelphia, and Stamford 
(Conn.), which were named specifically. 

The complaint alleges that Kaplan charges certain favored 
retailer-customers, buying through an (unnamed) intermediary cor- 
poration they themselves own, lower prices than those charged com- 
peting retailer-customers. In return, Kaplan seeks and obtains all, 
or substantially all, of the favored purchasers’ business in shower 
curtains, as well as the most advantageous sales space for display. 

The effect of these discriminations, the complaint contends, may 
be substantially to lessen competition or tend to monopoly in violation 
of Section 2(a) of the Robinson-Patman Amendment to the Clayton 
Act. 

In addition, the company is charged with paying promotional and 
advertising allowances to some customers but not making them avail- 
able to all competing customers on proportionally equal terms, as is 
required by Section 2(d) of this law. 

A final charge is that Kaplan violated Section 2(e) of the statute 
by furnishing certain purchasers with services not offered to all their 
competitors on proportionally equal terms. For example, the. com- 
plaint alleges Kaplan periodically allows some customers to return 
unsold merchandise, thereby enabling these favored customers to 
maintain and display a more readily salable, fresh, and newly styled 
stock of the company’s shower curtains. 

According to the complaint, Kaplan is one of the leaders in its 
industry with annual sales of approximately $2.5 million. 


F. T. C. v. Chemway Corp. (FTC Dkt. #7815, Complaint, 
March 25, 1960). 

Chemway Corp., Wayne, N. J., has given discriminatory dis- 
counts to favored retail purchasers of its “Lady Esther” cosmetics, 
the Federal Trade Commission charged. 

Chemway has granted certain direct buying retail customers a 
3344% discount from the suggested minimum retail prices in its 
price lists, plus an additional 1624% discount from the remaining 
price which is normally granted only to wholesale purchasers. At 
the same time, it has given competing direct buying retailers only 
a straight 40% discount, on products of the same grade and quality 
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the complaint alleges. The result is that favored retailers are charged 
about 8% less than their competitors, the complaint says. 

For example, in Milwaukee, Wis., during 1958, The Great At- 
lantic & Pacific Tea Co. and the Reed Drug Co., received the prefer- 
ential discount on all purchases, the complaint states. 

It charges that the effect of this price discrimination may be sub- 
stantially to destroy competition between favored and unfavored direct 
buying retailers, in violation of Section 2(a) of the Robinson-Patman 
Amendment to the Clayton Act. 


F. T. C. v. United Biscuit Company of America (FTC Dkt. 
#7817, Complaint, March 28, 1960). 

United Biscuit Company of America, Melrose Park, Illinois, was 
charged by the Federal Trade Commission with granting discrimi- 
natory discounts and promotional allowances to favored customers. 

A Commission complaint alleges that since July 1, 1958, the 
company has been charging competing retail customers different prices 
for its biscuit products of like grade and quality. 

This discrimination in price, it adds, has been effectuated through 
a sliding-scale discount schedule based on customers’ monthly pur- 
chases. Discounts currently range from none for retailers buying 


less than $25, to 6% in the case of retailers whose purchases are 
$150 and above. 


The complaint notes that United sells direct to retailers and 
restaurants. It classifies its retail grocery customers into four cate- 
gories: independent grocers (one store), supermarket concerns (in- 
dependents operating more than one store), voluntary groups 
(independents banded together for buying and other purposes), and 
corporate chains. 


In determining the amount of discount a customer is to receive, 
United allows corporate chains and supermarket concerns to combine 
the purchases of their retail outlets, the complaint states. As a result, 
many of the individual outlets receive a larger discount than they 
would receive otherwise. 

In many instances, the complaint adds, United’s independent 
grocer and voluntary group customers have larger purchases than 
the individual chain or supermarket outlet with whom they actively 
compete. Yet they get a smaller discount or no discount at all. 
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The complaint contends these price discriminations may result 
in substantial injury to competition in violation of Section 2(a) of the 
Robinson-Patman Amendment to the Clayton Act. 

United also is charged with paying preferred customers adver- 
tising or promotional allowances not made available to all other 
competing customers on proportionally equal terms, as required by 
Section 2(d) of the amended Act. 

According to the complaint, the company has separate advertising 
and sales promotion plans. To qualify, customers must have minimum 
monthly purchases of $500 and $150, respectively. Both plans call 
for payments amounting to one percent of the preferred customer’s 
total monthly purchases. 

The complaint alleges that in many instances United did not in- 
form non-favored customers of its advertising and promotion plans, 
while others were precluded from the plans by the minimum pur- 
chase requirements. The complaint adds that many non-favored 
customers are in competition with customers receiving the payments. 


F. T. C. v. Swanee Paper Corp. (FTC Dkt. #6927, Order, 
April 13, 1960). 

Swanee Paper Corp., Ransom, Pa., a large manufacturer of bath- 
room and facial tissue, household napkins and towels, has been or- 
dered by the Federal Trade Commission to treat its customers alike 
in paying advertising allowances. 

Denying an appeal by Swanee, the Commission adopted an initial 
decision filed last August 18 by Hearing Examiner John Lewis. 

The FTC agreed that the company illegally made indirect dis- 
criminatory payments for the benefit of one customer, The Grand 
Union Co., an eastern supermarket chain with some 340 outlets. 
These payments were not made available on proportionally equal 
terms to all other customers who compete with the chain, as required 
by Sec. 2(d) of the Robinson-Patman Amendment to the Clayton 
Act. 

The order requires Swanee to abide by Sec. 2(d) when paying 
allowances in the future. 

Grand Union, the examiner had found, received the following 
benefits as a result of the $1,000-a-month fee Swanee paid a New 
York City outdoor advertiser to have its products advertised on the 
“Epok Panel” portion of the chain’s spectacular sign at 46th St. and 
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Broadway, New York City, and for tied-in in-store promotions: 
“(1) valuable advertising on the Broadway spectacular sign at nom- 
inal cost, (2) valuable advertising in other media (in exchange for 
the advertising time to which it was entitled on the Epok panel) 
consisting of radio and television advertising worth approximately 
$39,000, and newspaper advertising worth approximately $25,000, 
and (3) cash payments amounting to $14,633.28.” 

Swanee advertised its products on the sign from Dec. 10, 1952, 
to Dec. 31, 1956, except from Jan. 1 to Feb. 15, 1954. 

The Commission upheld the examiner’s rulings that Swanee knew 
it was supplying the consideration for benefits received by Grand 
Union, and intended to confer a benefit on the chain, and that 
it has not shown such unusual or exceptional circumstances as to 
warrant dismissal of the Oct. 31, 1957, complaint on the ground 
of discontinuance. 


F. T. C. v. Craftsman Line-Up Table Corp., et al. (FTC Dkt. 
#7847-8, Complaint, April 13, 1960). 

The Federal Trade Commission has issued separate complaints 
against Craftsman Line-Up Table Corp. (D. 7847), Waltham, Mass., 
and Nu-Arc Co., Inc. (D. 7848), Chicago, Ill., on charges of paying 
discriminatory advertising allowances to Foster Type and Equipment 
Co., Inc., Philadelphia, Pa. 

The complaints allege Foster was paid $2,700 by Craftsman dur- 
ing 1959 and more than $3,000 by Nu-Arc between Jan. 1, 1959, 
and Feb. 1, 1960. Neither Craftsman nor Nu-Arc offered similar 
allowances on proportionally equal terms to all other customers com- 
peting with Foster in distributing their products, as required by 
Sec. 2(d) of the Robinson-Patman Amendment to the Clayton Act, 
the complaints charge. 


F. T. C. v. American Radiator and Standard Sanitary Corp. 
(FTC Dkt. #7835, 7838 and 7842, Complaints, April 13, 1960). 

American Radiator and Standard Sanitary Corp., New York City, 
has knowingly induced discriminatory allowances from suppliers, the 
Federal Trade Commission charged. 

The FTC’s complaint (D. 7835) alleges the company solicited 
special allowances from suppliers to help defray the cost of television 
programs it sponsored in various trade areas, and that it knew or 
should have known these payments were not offered to its competitors. 
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This, the complaint charges, has obstructed trade and is an unfair 
method of competition in violation of Section 5 of the FTC Act. 

Simultaneously, the Commission issued separate complaints against 
the following two typical participating suppliers: 


Bridgeport Brass Co., Inc., Bridgeport, Conn., a manufac- 
turer of brass, copper and aluminum products, including tubular 
plumbing brass goods and copper water tubing (D. 7842) ; 

Grabler Manufacturing Co., Inc., Cleveland, Ohio, a manu- 
facturer of pipe fittings and accessories (D. 7838). 


Bridgeport and Grabler are charged with making promotional 
payments to American Radiator which were not made available on 
proportionally equal terms to all competing customers as required by 
Section 2(d) of the Robinson-Patman Amendment to the Clayton 
Act. 

American Radiator, which has annual sales of about $500 million, 
manufactures many diversified products, including heating, cooling, 
plumbing and kitchen equipment. The company sells both through 
independent wholesalers and its own Amstan Supply Division, which 
also distributes similar products purchased from other manufacturers. 

The complaints cite the following as typical of the discriminatory 
allowances solicited by American Radiator from, and paid by, its 
manufacturer-suppliers: 


American Radiator received more than $15,000 from such 
suppliers between 1957 and 1959, and used these sums to help 
pay the expense of its TV programs known variously as “Builders 
Showcase” and “Showcase of Homes.” Bridgeport and Grabler 
paid it $4,950 and $3,400, respectively, for such purposes during 
this period. 

The programs were shown in New Orleans, La., St. Louis, 
Mo., Pittsburgh, Pa., and Dallas, Texas, and featured homes 
constructed by local builders. In return for these payments, 
American Radiator through its Amstan Supply Division, pro- 
motes the sale of its participating suppliers’ products to the 
builders and their subcontractors. In fact, the company does not 
permit homes to be featured unless the builders and subcon- 
tractors agree to purchase certain products from Amstan. 
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F. T. C. v. Gojer, Inc. (FTC Dkt. #7851, Complaint, April 15, 
1960). 

Gojer, Inc., Akron, Ohio, a manufacturer of soap and cleaning 
products and dispensers, has been charged by the Federal Trade 
Commission with giving favored customers discriminatory prices and 
services. 

The FTC’s complaint alleges that Gojer classifies customers ac- 
cording to their functions and purchase volume and, through these 
classifications, charges competing purchasers different prices. 

The complaint cites the following as typical of the concern’s un- 
lawful pricing practices: 


““Jobbers” receive 10% discount on purchases of 75 cases 
or more of the company’s products, 5% on 35 to 74 cases, and 
no discount on 34 cases or less. Many of the favored and un- 
favored “jobbers” allegedly compete with each other in reselling 
the products. 

Jobbers who own a warehouse classified as a “Warehouse 
Group” are granted higher discounts than their competitors who 
are merely classified as “jobbers.” 


These price discriminations may result in a substantial lessening 
of competition or tendency toward monopoly in violation of Sec. 2(a) 
of the Robinson-Patman Amendment to the Clayton Act, the com- 
plaint alleges. 

A further charge is that Gojer has furnished “missionary” per- 
sonnel to some customers without according these services to all other 
competing purchasers on proportionally equal terms as required by 
Sec. 2(e) of the law. 

The “missionary” personnel are fully compensated by Gojer and 
accompany salesmen of favored customers in the field and give them 
practical, on-the-job training in selling its products, the complaint 
says. 

F. T. C. v. The Timken Roller Bearing Co. (FTC Dkt. #6504, 
Second Init. Dec., April 11, 1960). 

For the second time, a Federal Trade Commission hearing ex- 
aminer has issued an order which would dismiss charges that The 
Timken Roller Bearing Co., Canton, Ohio, the nation’s largest manu- 
facturer and seller of tapered roller bearings, illegally requires its 
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distributors and jobbers not to handle competitive products in the 
replacement field. 

In his first initial decision, Examiner William L. Pack had granted 
Timken’s motion to dismiss for failure of proof the charges in the 
FTC’s complaint of February 13, 1956. The company filed the mo- 
tion after FTC counsel had presented their evidence in support of 
the complaint. 

The Commission later, on appeal, reversed the examiner’s ruling 
that a prima facie case had not been established and remanded the 
case to him for further proceedings. 

After receipt of additional evidence, the examiner in this second 
initial decision again held that the record wholly fails to establish 
that Timken has an exclusive dealing policy. The complaint had 
alleged the company has such a policy which may substantially lessen 
competition or tend to monopoly in violation of Section 3 of the 
Clayton Act. 

Although the company: enters into contracts with its distributors 
and jobbers, Examiner Pack said, “examination of these contracts 
discloses nothing which can reasonably be construed as an exclusive- 
dealing requirement.” 

“Tf there is a case in support of the complaint,” he added, “it must 
be found in other documents in the record, particularly intra-company 
correspondence . . . and certain intra-company reports evidencing 
cancellation by respondent of contracts with distributors and jobbers.” 

While some of the correspondence, considered alone, would in- 
dicate exclusive dealing arrangements between Timken and certain 
customers, the examiner asserted, “the probate value of the communi- 
cations is materially weakened as a result of testimony giving the 
circumstances under which the correspondence took place.” 

At best, he continued, “the documents represent only a relatively 
small number of isolated instances” and “are wholly insufficient to 
establish a general policy of exclusive dealing on the part of respon- 
dent.” 

Examiner Pack also held that the cancellation reports did not show 
that Timken maintained an exclusive dealing policy by nullifying 
agreements with customers who took on other lines. 

“The record now establishes beyond question,” he said, “that in 
every instance evidenced by the cancellation reports the initiative in 
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severing the relationship was taken by the customer rather than by 
respondent . . . In short, Timken did not quit the customers; the 
customers quit Timken.” 

The examiner further pointed out that some 39 Timken salesmen 
and executives “all testified unequivocally that Timken has no policy 
requiring exclusive dealing . . . that all the company expects of 
its distributors and jobbers is that in promoting the sale of tapered 
roller bearings they will devote their primary or principal sales efforts 
to the Timken line, and that as a matter of fact the majority of 
Timken distributors and jobbers do handle competing bearings with- 
out any interference on the part of Timken.” 


He noted that these statements were supported by the testimony 
of some 37 Timken distributors and jobbers. In fact, he added, only 
one witness testified adversely to respondent—a former Timken jobber 
who alleged his contract was cancelled for dealing in another line 
of bearings. 

Assuming for present purposes the testimony of this witness to 
be correct, the examiner said, “the incident would appear to repre- 
sent at most only a single, isolated instance, and to have no significant 
probative value on the question whether Timken maintains a policy 
of exclusive dealing.” 

Examiner Pack also rejected FTC counsel’s argument that Tim- 
ken’s salesmen frequently check the stock of distributors and jobbers 
and that this constitutes policing of dealers and indicates the mainte- 
nance of an exclusive dealing policy. 

“No instance is disclosed in which any distributor or jobber has 
complained of the practice,” the examiner said. “On the contrary 
the practice would appear to be of substantial benefit to the dealers.” 

In conclusion, Examiner Pack stated: 


“In consideration of cases charging violation of Section 3 of the 
Clayton Act, certain fundamental principles must constantly be kept 
in mind. The first is that there is a clear distinction between . 
the selling of goods on the condition proscribed by the statute and 

. the right of a seller to push his own goods and, if he can, 
to induce or persuade purchasers to handle his goods exclusively. 
In no sense is the latter a violation of law. 

“But even more important and fundamental is the principle that 
a seller has the right to select his own customers—to sell or to decline 
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to sell as he chooses. Just as a buyer may cease buying from a seller 
at any time and for any reason, so a seller has the right to discontinue 
selling to a customer at any time and for any reason, including the 
reason that the customer is handling a competing line of goods. The 
only requirement of the statute is that if the seller does elect to sell 
or to continue to sell, the transaction must not be ‘on the condition’ 
. .. that the customer will not deal in the goods of a competitor.” 


F. T. C. v. Burlington Industries (FTC Dkt. #7493, Consent 
order, April 12, 1960). 


The Federal Trade Commission has affirmed a consent order pro- 
hibiting Burlington Industries, Greensboro, N. C., a manufacturer 
of hosiery and other textiles, from discriminating among its customers 
in paying promotional allowances. 

Both the company and the Commission’s Bureau of Litigation 
agreed to the order. It was accepted in Hearing Examiner Earl J. 
Kolb’s January 20 initial decision, which the FTC adopted. 


The company was charged in an FTC complaint, issued last 
May 15, with paying favored retail customers allowances which were 
not offered to competing retailers on proportionally equal terms as 
required by Sec. 2(d) of the Robinson-Patman Amendment to the 
Clayton Act. 

The following was cited as typical of Burlington’s discriminatory 
payments: In 1957, it sold about 1,700 dozen pairs of nylon hose 
to a retail merchandise chain in the Portland, Oregon, area, and 
deducted up to 94¢ a dozen as an allowance representing its con- 
tribution to a coupon book promotion run by the chain. 


F. T. C. v. Alfonso Gioia & Sons, Inc. (FTC Dkt. #7790, 
Complaint, March 11, 1960). 

Alfonso Gioia & Sons, Inc., a large macaroni manufacturer of 
Rochester, N. Y., has been charged by the Federal Trade Commission 
in a 3-count complaint with giving favored customers discriminatory 
prices, advertising allowances and demonstrator services. 

For example, the complaint states, in the Cleveland, Ohio, trading 
area the company has given substantial discounts on certain macaroni 
products, through special prices and free goods, to Foodtown Pur- 
chasing Co., The Kroger Co., and Stop-N-Shop Super Markets, but 
neither offered nor granted such discounts to competing customers. 
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These price discriminations, the complaint charges, may result 
in a substantial lessening of competition or tendency toward monopoly 
in violation of Sec. 2(a) of the Robinson-Patman Amendment to the 
Clayton Act. 

Further allegations are that Gioia has paid allowances and fur- 
nished demonstrators to favored customers but did not make these 
available on proportionally equal terms to all competing customers, 
as required by Sections 2(d) and (e), respectively, of the law. 

According to the complaint, a typical recipient of the discrimi- 
natory advertising allowances is Stop-N-Shop Super Markets, which 
periodically was paid amounts of $350 during 1959. The complaint 
also alleges that “demonstrators” are paid by Gioia and are installed 
only in outlets of favored purchasers to help sell Gioia products. 


F. T. C. v. Kolstad Canneries, Inc. (FTC Dkt. #7807, Com- 
plaint, March 11, 1960). 

The Federal Trade Commission charged that Kolstad Canneries, 
Inc., Silverton, Oregon, has given some customers discriminatory 
prices and illegal brokerage payments. The company is a canner 
and distributor of fruits and vegetables including Blue Lake beans, 
corn, pumpkin and purple piums. 

Kolstad is charged in the FTC’s formal complaint with selling 
its products to certain customers at favored prices in violation of 
Section 2(a) of the Robinson-Patman Amendment to the Clayton 
Act. 

For example, the complaint states, the company charged some 
wholesaler-purchasers in Seattle and Yakima (Wash.) substantially 
lower prices than those charged competing wholesalers. During the 
same time period, Kolstad also favored at least one large retail 
grocery chain (unnamed) in the Seattle area with substantially lower 
prices than those charged some wholesaler-purchasers, whose retailer- 
customers compete with many of the chain’s outlets. 

These price discriminations, the complaint adds, are not a fixed 
and certain amount but vary from time to time, and also vary among 
purchasers. 

In addition, the complaint states that although Kolstad normally 
sells through brokers who receive a 21/2 or 3 percent commission, the 
company has sold direct to at least two wholesale grocers without utiliz- 
ing the services of brokers. The complaint charges the two wholesalers 
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were granted so-called advertising allowances of 2 and 3 percent, 
which were actually discounts in lieu of brokerage. Such discounts 
are forbidden by Section 2(c) of the amended Clayton Act. 


F. T. C. v. General Natural Gas Corp. (F. T. C. Dkt. #7782, 
Complaint, March 2, 1960). 

The Federal Trade Commission has charged General Natural 
Gas Corp., Monticello, N. Y., and one of its subsidiaries, Sungas 
Products of Penna., Inc., Scranton, Pa., with employing unlawful 
pricing practices in the sale of “Sungas” liquefied petroleum gas. 

The complaint alleges that the respondents, either directly or in- 
directly, charge some customers $4.95 per hundred pound cylinder or 
bottle of “Sungas” but charged others prices ranging from $10 to $12. 
Some of the favored and unfavored customers compete with each 
other in reselling the product, the complaint says. 

Alleging violation of Sec. 2(a) of the amended Clayton Act, the 
complaint contends that the effect of these price discriminations may 
be substantially: (1) to lessen competition or tend to create a mo- 
nopoly in the lines of commerce in which respondents and their 
favored customers are engaged, and (2) to destroy competition be- 
tween respondents and their competitors, as well as between pur- 
chasers of “Sungas.” 

According to the complaint, General owns two-thirds of the capi- 
tal stock of Sungas, which distributes both liquefied petroleum gas 
and electric appliances at wholesale and retail in Pennsylvania, New 
Jersey and New York. Through this subsidiary, General wholly or 
partly owns or controls about 12 Pennsylvania corporations distrib- 
uting “Sungas.” One of the 12 allegedly was organized in January, 
1959 to retail the gas at preferential prices in the area surrounding 
Hazleton, Pa., and thus to eliminate competition there. 


F. T. C. v. Kelly Creamery Co. (FTC Dkt. #7783, Complaint, 
March 1, 1960). 

Glen C. Kelly, trading as Kelly Creamery Co., Elk City, Okla., 
was charged by the Federal Trade Commission with granting dis- 
criminatory prices to favored purchasers of his fluid milk and other 
dairy products. 

Kelly Creamery, the FTC’s complaint alleges, has charged re- 
tailers in the Amarillo, Plainview, Dimmit, Lubbock, and Denver 
City, Texas, and Clovis, New Mexico, market areas substantially less 
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than purchasers in Oklahoma and other towns and cities in Texas 
and New Mexico. The price differentials have exceeded 11 cents per 
half gallon of fluid milk, the complaint says. 

It adds that many retailers have been charged better than 8 cents 
per half gallon more than competing customers. For example, the 
complaint alleges, many favored retailers in Texas received lower 
net prices than their competitors, plus a 10% discount on purchases 
and a 5% cash rebate per half gallon not given to the competitors. 

These price discriminations violate Sec. 2(a) of the Robinson- 
Patman Amendment to the Clayton Act in that their effect has been 
or may be substantially to lessen competition between Kelly and its 
competitors, as well as between favored and unfavored retailers, 
the complaint concludes. 


F. T. C. v. Byer-Rolnick Hat Corp. (FTC Dkt. #7837, Com- 
plaint, April 4, 1960). 

The Federal Trade Commission charged Byer-Rolnick Hat Corp., 
Garland, Texas, the third largest company in the hat industry, with 
discriminating in price among its retail customers. 

Well known brands manufactured by the company include Re- 
sistol, Kevin McAndrew, Churchill, Bradford, and Luxureze. 

The FTC’s complaint alleges that Byer-Rolnick’s annual cumu- 
lative quantity discount system results in smaller customers paying 
higher net prices than their competitors who buy in greater volume. 

Discounts are based on the amount of Resistol and Kevin 
McAndrew brands bought yearly. No discount whatever is paid on 
yearly purchases under $2,500; over that figure rebates increase 
gradually from 1% to a maximum of 5%. 

A further allegation is that the company allows chain or multiple- 
store purchasers to combine the purchase volume of their various 
outlets in order to qualify for higher discounts. Frequently, the 
purchases of these individual outlets are too small to warrant the 
greater discount, the complaint states. 

In many instances, independent customers buy in considerably 
greater volume than a competing individual chain or multiple-store 
favored with the larger discount, but receive either no discount or 
at best a low bracket discount. 

The effect of these price discriminations may be substantially to 
lessen competition or tend to create a monopoly in violation of Sec. 





ANTITRUST NEWSLETTER 125 


2(a) of the Robinson-Patman Amendment to the Clayton Act, the 
complaint charges. 


F. T. C. v. A. G. Spalding & Bros., Inc. (FTC Dkt. #6478, 
Order, April 20, 1960). 

The Federal Trade Commission ordered A. G. Spalding & Bros., 
Inc., Chicopee, Mass., the nation’s second largest seller of athletic 
goods, to sell Rawling Manufacturing Co., of St. Louis, Mo., a prin- 
cipal competitor it purchased in 1955 for about $5.8 million. 


The acquisition, the FTC ruled in an opinion by Commissioner 
Robert T. Secrest, violates Section 7 of the Clayton Act, the anti- 
merger law, because there is a reasonable probability that it will 
substantially lessen competition or tend to create a monopoly in the 
higher priced lines of certain major product classifications, as well 
as in the athletic goods industry as a whole. 

The Commission granted an appeal by its trial counsel from a 
hearing examiner’s initial decision which would have dismissed the 
December 8, 1955 complaint (issued the same day the acquisition 
occurred) for failure of proof. 

Rejecting studies made by the examiner as to the acquisition’s 
effect on various product categories made or sold by both Spalding 
and Rawlings, the FTC said: “... the hearing examiner in evalu- 
ating the effect of the merger on competition failed to recognize that 
there are separate and distinct markets for different lines of products 
within each of these product lines. He also compounded this error 
by emphasizing the number of items produced rather than the value 
of such items in comparing the competitive positions of Spalding 
and Rawlings with other manufacturers in the industry. As a result, 
his comparisons, in many instances, do not reflect the true competitive 
relationship existing among these companies. 

“One of the most significant points in the entire record is that 
Spalding and Rawlings were engaged primarily in the production and 
sale of athletic goods in the higher priced, higher quality line. It is, 
therefore, within this higher quality line of the various product lines 
that an appraisal of the competitive effect of the merger should prop- 
erly be made. The manufacture and sale of the low price line of 
athletic products involves an entirely different market and may be 
completely disregarded in making this appraisal.” 
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Prior to the acquisition, Commissioner Secrest continued, there 
were only four producers and sellers of a general line of athletic 
goods—Spalding and Rawlings, Nos. 2 and 4 in sales, respectively; 
Wilson Athletic.Goods Manufacturing Co., Inc., and MacGregor 
Sport Products, Inc. The merger increased Spalding’s market share 
from 12.5% to 18.5%, and concentrated in three firms almost 50% 
of the market for all athletic goods and considerably more than 50% 
of the market for higher quality products. After the merger, Spalding’s 
sales were more than four times that of the 5th ranking firm, and 
five times that of the 6th ranking company. 

Thus, the opinion said, the immediate result of the merger was 
to eliminate a substantial competitive factor, leaving Wilson and 
MacGregor “as the only firms having the capacity to compete on 
equal terms with Spalding.” 

“The possibility of another firm replacing Rawlings as a strong 
competitive factor in the industry is exceedingly remote. The record 
shows that it is not only difficult for smaller firms to grow in this 
industry, it is also difficult for them to survive,’ the Commission 
noted. 

As an example of the merger’s competitive impact on higher 
quality products, Commissioner Secrest cited the higher-priced line 
of baseballs (over $9 a dozen). 

A computation reveals that in 1955 this category “comprised 76.8 
percent of the total sales value of all baseballs produced. Four firms, 
Spalding, Wilson, MacGregor and Rawlings, accounted for 83.4 per- 
cent of the industry total in this line. Wilson was the largest producer 
with a market share of 26.9 percent, Spalding was second with 26.5 
percent, MacGregor was third with 16.1 percent and Rawlings was 
fourth with 13.9 percent. The high degree of concentration already 
existing in this product market was further increased by the merger. 
Spalding’s market share increased to 40.4 percent of the industry 
total and one of its three major competitors was eliminated.” 


Other adverse effects of the merger cited in the opinion include 
these: Spalding can prevent manufacturers that formerly supplied 
Rawlings from selling to the acquired company, thus cutting off an 
important outlet for their merchandise; and competition which for- 
merly existed among various manufacturers in the sale of higher 
priced baseball gloves and mitts to Spalding has been virtually elimi- 
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nated since Rawlings now supplies almost all of Spalding’s require- 
ments of these items. 

The FTC’s order requires Spalding to divest itself of all properties, 
rights and privileges acquired in such manner as to restore Rawlings 
to substantially the same competitive standing it had at or around 
the time of the acquisition. 

No property may be sold to anyone who is directly or indirectly 
connected with or under the control of Spalding or its subsidiaries 


or affiliates. 


F. T. C. v. Brillo Mfg. Co., Inc. (FTC Dkt. #6557, Remand 
order, April 7, 1960). 

The Federal Trade Commission has set aside a hearing examiner’s 
initial decision which would have dismissed charges that the acqui- 
sition by Brillo Manufacturing Co., Inc., of Brooklyn, N. Y., of a 
competitor, Williams Co., London, Ohio, violates the antimerger 
law, Sec. 7 of the Clayton Act. 

In an opinion by Commissioner William C. Kern, the FTC re- 
versed the examiner’s ruling made at the conclusion in evidence in 
support of the May 22, 1956, complaint that a prima facie case 
has not been established. 

The Commission remanded the proceeding to the examiner for 
further proceedings. Chairman Earl W. Kintner and Commissioner 
Edward T. Tait concurred in the result. 

Examiner Robert L. Piper had ruled in the initial decision vacated 
today there has been no showing that the acquisition, which occurred 
in July 1955, may result in a substantial lessening of competition or 
tendency to create monopoly in either of the two lines of commerce 
involved—industrial steel wool and household steel wool. 

The Commission held that in considering dismissal motions at 
this stage of the case, the examiner failed to apply the required prin- 
ciple, that the evidence and inferences reasonably to be drawn there- 
from be viewed in the light most favorable to the complaint. 

Applying this principle, Commissioner Kern said, “we conclude 
that a prima facie case has been established of statutorily proscribed 
adverse effects in both the industrial steel wool and in the household 
steel wool lines of commerce and that the hearing examiner erred 
by dismissing the complaint. In the present posture of the case we, 
of course, draw no conclusions on the merits. Respondent will have 
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ample opportunity to rebut, explain or contradict the proof adduced 
in support of the complaint in the next stage of the proceeding.” 

In an earlier ruling, which also was reversed and remanded, the 
examiner had granted Brillo’s motion to dismiss as to the household 
market and denied it as to the industrial market. 

“It seems to us,” Commissioner Kern said, “that the hearing 
examiner’s first ruling upon the motion which, upon appeal, we re- 
versed and remanded, was unduly preoccupied with pursuing the 
so-called quantitative substantiality doctrine and thereby gave over- 
whelming consideration to market shares to the complete exclusion 
of all other relevant economic factors.” In the second ruling, how- 
ever, Commissioner Kern stated, the examiner, “with an ambivalence 
that we deem unjustified by our remand direction, seems repelled 
by that which he once embraced. He now ignores the great and 
perhaps conclusive weight to be given to these very same consider- 
ations when viewed in connection with an already existing heavy 
industry concentration and other relevant record facts.” [The acqui- 
sition increased Brillo’s share of the industrial market from 29% to 
47.3% and its share of the household market from 45.3% to 45.6%.| 

When the Commission refused to adhere to the rigid yardstick 
utilized by the examiner in his earlier ruling and directed him to look 
at all the relevant facts of competition, the opinion continued, its 
intended conclusion was that “in certain conditions the rigid yard- 
stick of market shares might not only be extremely meaningful, but 
indeed perhaps conclusive under some circumstances on the issue 
of probability of competitive injury or tendency to monopoly. Ob- 
viously the more concentrated an industry, the more meaningful it 
becomes; indeed, the more meaningful any additional single evi- 
dentiary element bearing on this issue becomes.” 

Using these guide posts, the Commission ruled that the record 
establishes a prima facie case of the anticompetitive effects forbidden 
by Section 7 in both lines of commerce. 

In the industrial line, the opinion pointed out, narrow profit 
margins and a relatively static market “impose formidable barriers to 
the success of new entrants into the field. Hence, conclusions of easy 
entry into the industry are of dubious validity.” 

The Commission took issue with the following findings by the 
examiner concerning any impact upon competition resulting from 
Brillo’s access to Williams’ plant facilities: (1) that potential freight 
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savings afforded by Brillo’s control of midwest production facilities 
would not appreciably improve its competitive position; (2) that 
conclusions that Brillo would lower prices among markets in pro- 
portion to freight savings would be based on far-fetched assumptions 
that it would abandon the traditional zone system for selling in- 
dustrial steel wool; and (3) that to find that anticompetitive effects 
instead of enhanced competition might result from price reductions 
would be to insulate weak competitors from the rigors of competition 
and be inconsistent with the public policy underlying the antitrust 
laws. 

“Low prices,” Commissioner Kern stated, “when used in com- 
petitive settings enabling sellers to achieve monopolistic power are 
but a prelude to higher prices. The goal of amended Section 7 there- 
fore is to preserve competition to the end that competition may 
preserve low prices. Hence, in cases of proved likelihood of anti- 
competitive effects, the fact that the statutory remedy will reduce 
undue competitive handicaps for the violator’s rivals is no bar to 
corrective action. A chart attached to the appeal brief indicates that 
very substantial freight savings can be realized by shipping from 
London, Ohio, instead of Brooklyn or vice versa. For example, the 
savings through Ohio shipments to ten typical cities in the south, 
southeast, midwest, southwest and west average $1.45 per hundred 
pounds on an l.c.l. basis and approximately $1.00 on a carload basis. 
The choice of shipping points made available to respondent by the 
acquisition accordingly affords substantial freight savings to respon- 
dent. 

“Nor is it reasonable to conclude that respondent may never elect 
to abandon the industry’s present zone pattern of pricing.” 

In view of these and other economic factors, considered with 
the high concentration of the industrial market resulting from the 
acquisition, the examiner erred in failing to find a prima facie case 
as to this line, the Commission ruled. 

Similarly holding that the examiner’s ruling as to the household 
market was erroneous, the FTC said that various record consider- 
ations detract from his conclusions that the acquisition would have 
no adverse effects on the smaller producers. 

For example, Commissioner Kern pointed out, “In 1950 and up 
into 1954, there were six producers selling in the household market. 
In the latter year, S.O.S. acquired Cleanser whose market share 
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was 1.8%. In 1953 respondent and S.O.S. had 95.7% of the 
market, their shares being 45.4% and 50.3%, respectively. The share 
held by Williams was 0.3% in 1954 and 1955. In 1956, the com- 
bined share of the Big Two, including that of the affiliated Williams, 
was 98.5%. In 1953, American (1.6%) and Durawool (0.2%), 
accounted for 1.8% of the household market; in 1956, their com- 
bined share was 1.5%. Brillo’s share in 1953 was 45.4% as noted 
above, and 45.3% in 1954, and in 1956 Brillo’s combined share with 
Williams was 46.5%. It thus appears that between 1953 and 1956. 
the combined shares of the small producers slightly decreased per- 
centagewise, the shares held by the two large producers increased 
both individually and in the aggregate, and the number of indepen- 
dent companies competing in the household field declined by one-third 
or 3314%.” 

The opinion concluded that it “is not controlling that the share 
held by Williams was a fraction of one percent. The Act also en- 
compasses minute acquisitions which tend to monopoly.” 


F. T. C. v. Reynolds Metals Co. (FTC Dkt. #7009, Denial 
of motion to reopen, April 7, 1960). 

The Federal Trade Commission has denied a motion by Reynolds 
Metals Co., Richmond, Va., that the antimerger case against the 
company be reopened. 

On January 21, the FTC ruled that Reynolds’ 1956 acquisition 
of Arrow Brands, Inc., Long Beach, Calif., was illegal under Section 7 
of the Clayton Act because it substantially lessened competition in 
the production and sale of florist foil. Reynolds was ordered to sell 
Arrow within six months. 

Reynolds requested reopening for alternative purposes of intro- 
ducing new evidence, rearguing the case, and modifying the divesti- 
ture order. ; 

In an opinion by Commissioner Edward T. Tait, the FTC held 
that none of the contentions advanced by the company justifies re- 
opening. Commissioner William C. Kern did not participate in the 
decision. 

Reynolds sought principally to introduce evidence that a division 
of Kaiser Aluminum & Chemical Corp. entered the industry in 1960 
and that a division of R. J. Reynolds Tobacco Co. has expanded 
its florist foil activities since the close of hearings on October 30, 1958. 
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The company contended that this entry and expansion by two 
firms with competitive strength equal to its own shows (1) that the 
acquisition has not had the effect of a probable lessening of com- 
petition or a tendency to monopoly and (2) that any lessening as 
a result of the acquisition cannot be laid at Reynolds’ door. 

To this, Commissioner Tait said: “The new facts which respon- 
dent seeks to have added to the record relate to alleged changes in 
the competitive structure of the market occurring since the record was 
closed. The fact is that respondent was shown at the time of the 
hearings to be in violation of Section 7. This requires an order of 
divestiture under the statute. Even though subsequent events may 
show that future competitive conditions are not as anticipated, this 
would not make legal that which was illegal, nor relieve the respon- 
dent of the consequences of its action, unlawful as of the time of 
trial. It follows that the new evidence could have no bearing on the 
outcome of this proceeding. 

“The mere entry of a new company or the broadening of the 
activities of an existing company in the industry would not show 
the Commission’s determination to be incorrect. The decision was 
not made an the basis that respondent had so monopolized the field 
as to preclude competition. It was made with an awareness that 
new companies could come into the business, particularly com- 
panies with large resources. The acquisition was nevertheless found 
to be illegal. Competition in the industry before the merger was 
represented by a number of firms, not very large in size, which were 
vigorous, aggressive competitors in price, service, design and other 
ways. We found that the acquisition seriously and substantially less- 
ened the competition in the relevant line of commerce. A new entry 
comparable in strength to Reynolds Metals Company could no doubt 
offer competition to the respondent; it would not restore the kind 
of competition which has been reduced or eliminated. Moreover, 
in the case of the Kaiser firm, it is too early to tel] what may be 
the impact on the market of the entry of this company.” 


F.T. C. v. Plumrose, Inc. (FTC Dkt. #47753, Complaint, Feb. 5, 
1960). 

The Federal Trade Commission charged Plumrose, Inc., New 
York City, an importer and distributor of Danish canned meats and 
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vegetables, with discriminating among its customers in granting pro- 
motional allowances. 

The FTC’s complaint alleges that Plumrose has paid favored 
customers promotional or advertising allowances which were not 
made available to all other competing customers on proportionall, 
equal terms as required by Sec. 2(d) of the Robinson-Patman Amend- 
ment to the Clayton Act. 

For example, the complaint states that Plumrose made the follow- 
ing discriminatory payments during 1958: $4,300 to Giant Food 
Inc., Washington, D. C.; $5,600 to First National Stores, Boston. 
Mass.; and $2,700 to The Great Atlantic and Pacific Tea Co. of 
Boston. 

According to the complaint, Plumrose had total net sales in 1958 
of approximately $8 million. 


F. T. C. v. Diamond Crystal Salt Co. (FTC Dkt. #7323, Con- 
sent order, Feb. 23, 1960). 

The Federal Trade Commission announced that Diamond Crystal 
Salt Co., St. Clair, Mich., one of the nation’s largest salt producers, 
has consented to an order to sell the “Seneca Lake,” N. Y., property 
it obtained by acquiring Jefferson Island Salt Co., Louisville, Ky., 
in January 1957. 

Other principal provisions of the order are that for the next ten 
years Diamond Crystal (1) is forbidden to acquire any interest what- 
ever in any producer or distributor of any form of salt, and (2) must 
make available to qualified salt producers 30% of the production of 
rock salt mined at its Jefferson Island, La., plant. 

Also, after this ten year period, if the company intends to buy 
or sell any interest in a salt producer and/or distributor, it must give 
the FTC at least 90 days notice and submit full and complete dis- 
closure of the pertinent facts and reasons for the acquisition or sale. 

The order was agreed to both by Diamond Crystal and the FTC’s 
Bureau of Litigation. It was accepted in an initial decision by Hear- 
ing Examiner Walter R. Johnson, which the Commission affirmed. 


In its complaint of Dec. 2, 1958, the FTC alleged that the 
company’s acquisition of Jefferson Island may result in a substantial 
lessening of competition or tendency to create a monopoly in violation 
of the antimerger law, Sec. 7 of the Clayton Act. 
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The following were among the adverse competitive effects of the 
acquisition cited in the complaint: further increasing concentration 
in the already highly concentrated dry salt industry; enhancing Dia- 
mond’s competitive position over other dry salt producers; and further 
discouraging new entries into the business—which is difficult to enter 
because of heavy capital outlays, unavailability of commercially usable 
salt resources, and other reasons. 

For the next ten years, Diamond Crystal must not acquire any 
interest in any corporation producing and/or distributing salt in 
any form. (Salt is defined as “a mineral containing recoverable 
sodium chloride in commercial quantities.””) After the expiration of 
this time, if it intends to acquire or purchase any interest in any 
such corporation, or if it intends to sell, merge, or consolidate all 
or part of its share capital or assets, it must notify the FTC at least 
ninety days in advance. It must submit a complete factual account 
and the reasons for the proposed transaction. 

The company may, however, buy or sell physical assets retired 
by itself or by the seller from salt production or not directly related 
to production of salt. 


Also, during the next ten years, Diamond Crystal must not sell 
more than 70% of total annual production of rock salt mined at 
its plant at Jefferson Island, La., until not more than 30% has 
been made available at regular prices and terms, and in regular 
weights, packages, types and grades, to all other salt producers not 
having resources and facilities to produce Louisiana rock salt by dry 
mining (or who, to the company’s knowledge, are not owned or 
controlled by others possessing such resources and facilities). 

The following provisions determine the amount to be offered each 
year to qualified producers: 


The amount offered must be at least equal to the largest 
amount purchased by any qualified producer in any one of the 
five years preceding the Jefferson Island acquisition; 

If any qualified producer buys rock salt for three consecutive 
years and its aggregate purchases are not less than its total 
annual entitlement, then Diamond Crystal must, at the pro- 
ducer’s request, negotiate a long term contract providing annually 
up to 25,000 tons or 5% of annual production at its Jefferson 
Island plant, whichever is lesser; 
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Any such producer may after this three year period, in lieu 
of a long term contract, purchase yearly 106% of the amount 
it bought in any preceding year during the ten year period 
following the FTC’s order; 

Diamond Crystal need not make deliveries at a rate which 
for any two consecutive calendar months would exceed 25% 
of a purchaser’s annual entitlement, nor on delivery schedules 
incompatible with production limitations applying to particular 
types and grades and 

If the company makes a written offer each January to every 
producer known to be qualified under the agreement, it shall 
be deemed to have made the rock salt available in good faith. 

The foregoing provisions do not require Diamond Crystal 
to make available an aggregate amount of more than 30% of 
its annual Jefferson Island rock salt production. 


The order further provides, among other things, that the FTC 
retains jurisdiction of this proceeding so that the company may 
petition for construction or modification. 


F. T. C. v. Warner Co. (FTC Dkt. #7770, Complaint, Feb. 23, 
1960). 

The Federal Trade Commission charged Warner Co., Phila- 
delphia, the largest supplier of ready-mixed concrete in the south- 
eastern Pennsylvania and northern Delaware area, with violating 
the anti-merger law by its acquisition of two competitors. 

Challenged in the FTC’s formal complaint are Warner’s acqui- 
sition of two Pennsylvania concerns—Chester Materials Co. of Ches- 
ter, and W. E. Johnson, Inc., of Paoli. The former was acquired 
on February 24, 1956, for an exchange of stock valued at approxi- 
mately $1,143,000, and the latter on February 15, 1959, for stock 
valued at approximately $1,109,000. Both concerns sold ready-mixed 
concrete in and adjacent to their respective towns, including areas 
where Warner also operated. 

The complaint alleges that the mergers violate Sec. 7 of the 
Clayton Act, since their effect may be substantially to lessen com- 
petition or tend toward a monopoly in the ready-mixed concrete 
industry in the market area encompassed by Warner and the two 
merged companies. 

















ANTITRUST NEWSLETTER 135 


According to the complaint, in 1955 Warner was the area’s lead- 
ing seller of ready-mixed concrete with $14,899,578 in sales; Chester 
ranked fourth with $1,834,751, and Johnson was sixth with 
$1,095,300. Percentage-wise Warner’s sales represented 50 percent 
of that market, Chester’s about six percent and Johnson’s about 
four percent. 

Warner also is the largest producer of building and paving sand 
in the area, the complaint says. In 1955, its sand production was 
2,153,877 tons, which exceeded the combined production of its 12 
area competitors—approximately 1,600,000 tons. 

Prior to the mergers Chester bought all of its sand and gravel 
from Warner, the complaint adds. Johnson produced all of its own 
gravel but purchased about 73 percent of its sand from Warner. 

The complaint points out that Warner also was (and is) the major 
supplier of sand to the competitors of the former Chester and Johnson 
corporations. Thus, as a result of the mergers, many of these con- 
cerns are now in competition in the sale of ready-mixed concrete 
with their principal supplier of sand—an essential ingredient in the 
production of concrete. 

The complaint notes that sand is in limited supply in the area 
where Warner and the two acquired concerns operate. This is par- 
ticularly true of sand approved by the Pennsylvania Department of 
Highways, as is Warner’s. 

Specifically, it is alleged that the mergers have had the following 
adverse effects, among others: 


Eliminated Chester and Johnson as independent competitive 
factors in the ready-mixed concrete market; 


Increased industry-wide concentration of the production and 
sale of ready-mixed concrete in the area; 


Given Warner the facilities and added market and geographic 
position and ability to dominate the primary areas in which the 
two acquired firms operated ; 


Completely foreclosed other producers of sand from selling to 
the two acquired concerns. 


Finally, the complaint charges that Warner’s acquisition of Chester 
and Johnson in combination with its control of a major portion 
of the areas’ limited supply of approved sand has provided the com- 
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pany with the ability to substantially lessen competition or tend 
toward a monopoly in the areas where the acquired firms sold ready- 
mixed concrete. 


F. T. C. v.- Reynolds Metals Co. (FTC Dkt. #7009, Order, 
Feb. 8, 1960). 

Reynolds Metals Co., Richmond, Va., one of the nation’s major 
producers of aluminum, has been ordered by the Federal Trade Com- 
mission to sell Arrow Brands, Inc., Long Beach, Calif., a former 
customer Reynolds purchased on August 31, 1956. 

In its opinion by Commissioner Edward T. Tait, the FTC ruled 
that the acquisition is illegal under the antimerger law, Section 7 
of the Clayton Act, because its effect “was to actually, seriously and 
substantially lessen competition” in the production and sale of decora- 
tive aluminum foil to the florist trade. The product is used to decorate 
flower pots and cut flowers. 

The Commission modified and adopted a hearing examiner's 
initial decision, which has been appealed by Reynolds. 

The order provides that within six months, Reynolds must divest 
itself absolutely of all properties, rights and privileges obtained through 
the acquisition. The divestiture also applies to the $500,000 new 
plant built for Arrow as well as any other assets and properties put 
into the business since the acquisition as may be necessary to restore 
its pre-acquisition competitive standing. 

No property may be sold to anyone who is directly or indirectly 
connected with or under the control of Reynolds or its subsidiaries or 
affiliates. 

A principal contention by Reynolds was that every level of the 
aluminum industry is so saturated with competition that the acqui- 
sition could not have anticompetitive effects forbidden in the statute. 

“In making this argument,” Commissioner Tait observed, “re- 
spondent apparently is looking at the entire aluminum industry as 
the relevant line of commerce. The market, however, for testing 
the legality of this merger is that involving the production and sale 
of florist foil. 


“Moreover, the test is not whether an actual lessening of 
competition has occurred but rather whether there is a reason- 
able probability that the merger will substantially lessen com- 
petition or tend to create a monopoly. * * * 
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“#* * * Our consideration will be limited to competitive 
effects in the level of distribution in which Arrow Brands, Inc., 
and its competitors in the production and sale of florist foil were 
engaged. There were about eight companies engaged in this 
line of enterprise. * * * Prior to the acquisition, all were of a 
roughly equivalent competitive status, if looked at on a broad 
scale. In other words, no company was very big and all were 
relatively small. Some had advantages not shared by all, but 
they each had about the same competitive capabilities. Also 
they were active and aggressive competitors. Prices were lower 
than those which prevailed in the aluminum foil market as a 
whole. Success depended on competitive prices, personal rela- 
tionships, creative designing, the providing of services, and other 
things. 

“After the acquisition, the balance of power in this small, 
competitive arena shifted dramatically to Arrow Brands, Inc. 
Some of the competing converters were practically forced out 
of the field; others have operated at substantial losses in their 
sales of florist foil. Comparing the years 1955 and 1957, High- 
land’s sales of florist foil dropped 14.8 percent; Raisin’s, 40.3 
percent; Catty’s, 32 percent; Western Foil’s, 26.5 percent. 
Jacobson, for the same period showed a gain in sales of 6.5 
percent, but it operated in the red. In contrast, Arrow’s volume 
of sales increased 18.9 percent over the same period. 

“We believe that the shift in market position toward Arrow, 
suggested by the above figures, and the general chaotic con- 
ditions which developed in this field were due in considerable 
part to the merger.” 


After pointing out the evidence which indicates that during a 
price war Arrow sold below cost from October 1957 to mid-1958, 
the opinion said: “The contrast between the pre-acquisition and 
the post-acquisition practices is manifest. Arrow could not have main- 
tained its price at such a low for so long a period of time strictly 
on its own. In addition, it is extremely unlikely that Arrow on its 
own could have built a new plant valued at $500,000 or more, which 
it was able to do after the merger with financing from the respondent. 
That it could do these things after the acquisition illustrates some- 
thing that is the real core of this case—Arrow (now a subsidiary of 
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respondent) became, as a result of the merger, a dominating factor 
in this small but important industry. Any compensating advantages 
which competitors might have had were entirely lost in the face of 
this overwhelming competitive force.” 

Even if Arrow had not been selling below cost, its prices were 
so near cost and so low “that it virtually ran some of its competitors 
out of business,’ Commissioner Tait noted, citing testimony given 
by various competitors. 

Disposing of Reynolds’ contention that the acquisition is de 
minimis, the FTC said: “In this instance, the dollar volume of the 
industry is not large—about 114 to 2 million—but the market is, 
nevertheless, substantial. The product is sold through some 600-700 
wholesale florist supply houses or jobbers to 25,000 retail florists 
located over the entire United States. The impact, therefore, of any 
lessening of competition would be nationwide and it would involve 
thousands of small concerns. We agree, therefore, with the substance 
of the examiner’s findings on this question. . . . ” 


F. T. C. v. Exquisite Form Brassiere, Inc. (FTC Dkt. #6966, 
Init. Dec., Feb. 15, 1960). 

Exquisite Form Brassiere, Inc., New York City, an industry leader 
with annual sales exceeding $10 million would be required to stop 
discriminating among its competing customers in paying promotional 
allowances and in furnishing services, under the terms of an order 
issued by a Federal Trade Commission hearing examiner. 

Examiner Robert L. Piper ruled that Exquisite has paid adver- 
tising allowances and furnished “stylists” to favored retailers but did 
not make them available on proportionally equal terms to all com- 
peting customers, as required by Secs. 2(d) and (e), respectively, 
of the Robinson-Patman Amendment to the Clayton Act. 

Under a cooperative advertising plan in effect since 1954, Ex- 
quisite paid varying percentages of the cost of 200- or 400-line news- 
paper advertisements placed by its larger customers and featuring its 
products, the examiner found. 

“The record establishes,” he held, “that this plan was designed for, 
and offered only to, the larger accounts. The specific terms of the 
cooperative advertising plan, particularly the requisite size of the 
advertisement, made it inapplicable to smaller accounts which never 
did enough business in respondent’s products to justify or even pay 
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for advertising expenditures in such amounts. In fixing the terms 
of its advertising program, respondent of course knew that its smaller 
accounts could not afford an advertisement of the requisite size 
devoted to one product when the account’s share of the cost would 
in all probability exceed its total gross profit on the sale of such 
product. 


“In the terms of the statute, the payments must be available 
upon proportionally equal terms to all competing customers. 
It follows that if they are not available or offered to all such, 
no matter how equal the terms otherwise may be, the statute is 
violated. Both requisites are necessary—availability to all and 
proportionally equal terms to all. It is settled law, and indeed 
respondent’s counsel concedes, that the term ‘available’ as used 
in §2(d) means that the payment must be offered, and the 
terms made known, to all competing customers. * * * That 
which is not made known or that which is not offered cannot 
be considered as available. The choice must be that of the 
customer, not the seller. Any other interpretation would make 
evasion of the statute simplicity itself. 

“The record here establishes that the respective plans were 
not offered and were not made known to many of respondent’s 
customers competing with those to whom such payments were 
made.” 


He added that even among retailers favored with the discrimi- 
natory allowances “the plan was not adhered to and they were not 
upon proportionally equal terms.” 


During the same period, the examiner continued, Exquisite fur- 
nished stylists only to larger accounts to help sell its products and 
educate the customers’ sales personnel. 

These similarly were not “offered or made available to many of 
respondent’s smaller accounts in direct competition with such favored 
accounts in the resale of respondent’s products,” he found. 

Examiner Piper rejected the company’s arguments, among others, 
that both its cooperative advertising allowances and furnishing of 
stylists were a good faith meeting of competition. 

“It is now well settled,” he said, that this defense “is not appli- 
cable to Section 2(d).” Although it does apply to Section 2(e) by 
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a recent Supreme Court ruling, the evidence establishes that Ex- 
quisite’s “discrimination in the furnishing of services was not made 
in good faith to meet services furnished by a competitor.” 


F. T. C. v. Venus Foods, Inc. (FTC Dkt. #7212, Init. Dec.. 
Feb. 19, 1960). 

An order issued by a Federal Trade Commission hearing examiner 
would require Venus Foods, Inc., Los Angeles, a distributor of bakery 
items and other food products, to stop making illegal brokerage pay- 
ments to favored customers. 

The order was contained in an initial decision by Hearing Ex- 
aminer Earl J. Kolb. 

The evidence establishes, the examiner ruled, that Venus violated 
Section 2(c) of the amended Clayton Act by paying three concerns 
an extra 5% discount in lieu of brokerage on purchases of Venus 
brand fruit bars for their own accounts for resale. The three re- 
cipients were Frito New York, Inc., New England Frito Corp., and 
Frito Tri-State Corp. 

According to the examiner, Venus sells its bakery items nationally 
by several methods, including independent brokers who are paid a 5% 
commission. 

In May 1956, he said, the company cancelled its contract with 
its broker in the New York-New England area, and subsequently 
entered into a contract with the Frito concerns, granting them the 
exclusive right to distribute the fruit bars in that area. 

He added that Venus sold the bars to Frito at list price, less a 
customary 24% distributor discount and 1% cash discount. It also 
granted an additional discount of 5%, which Venus contended was 
for services rendered by Frito in “warehousing, handling and freight 
out” and not in lieu of brokerage. 

Examiner Kolb, however, held that “the merchandise was pur- 
chased by Frito for its own account, and upon delivery became the 
sole property of Frito. The payment by respondent to Frito for 
warehousing, handling and delivery to its own customers was a pay- 
ment to Frito for doing its own work, and is a mere gratuity, and 
does not constitute compensation for any services rendered to re- 
spondent.”” 
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He ruled against the defense argument that the 5% discount 
constituted a functional discount to Frito for acting as Venus’ regional 
distributor. 

“The respondent has never set up a regional distribution or- 
ganization as part of its distribution system,” he said, “and did not 
do so with Frito.” 

He added that “Frito performed no services for the respondent 
such as might bring this case within the exception of Section 2(c) 
by reason of services rendered. The law is well settled that services 
rendered by a purchaser, after delivery of merchandise and passage 
of title, are services rendered to itself... . All of the services upon 
which respondent relies are services rendered by Frito . . . not to 
respondent, but to itself.” 


F. T. C. v. Scott Paper Co. (FTC Dkt. #6559, Init. Dec.., 
Feb. 1, 1960). 

For the second time, a Federal Trade Commission hearing ex- 
aminer has issued an order which would dismiss charges that Scott 
Paper Co., Chester, Pa., the nation’s leading seller of sanitary paper 
products (toilet tissue, facial tissue, paper napkins, paper towels, and 
household waxed paper), violated the antitrust laws by acquiring 
three paper industry concerns. 

In his first initial decision, Examiner William L. Pack had granted 
Scott’s motion to dismiss for failure of proof, made after conclusion 
of the evidence supporting the charges. The Commission later re- 
versed his ruling that a prima facie case had not been established, 
and remanded the case to him for further proceedings. 

Based on the additional evidence received, Examiner Pack in this 
initial decision reiterated his previous ruling that the record fails 
to show a reasonable probability that the challenged acquisitions may 
result in a substantial lessening of competition or tendency to create 
a monopoly. 

He held that other reasons warrant dismissal, including these: the 
evidence does not establish a satisfactory causal relationship between 
the acquisitions and Scott’s market position; the sanitary paper prod- 
ucts industry is highly competitive and there is no reason to believe 
that it will not continue to be so; and the industry is expanding 
and doubtless will continue to do so since consumer demand is in- 
creasing and there is free access to (1) ample supplies of raw materials 
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and machinery, (2) distribution channels, and (3) new competitors 
into the market. 


The three concerns acquired by Scott are: 


(1) Soundview Pulp Co., Everett, Wash., a bleached sulphite 
pulp producer which was merged into Scott on Nov. 9, 1951, 
by the issuance of $60 million in stock; 


(2) Detroit Sulphite Pulp and Paper Co., Detroit, Mich., 
which manufactured base paper stock, and which Scott obtained 
on Sept. 2, 1954, for stock valued at $11 million and 


(3) Hollingsworth & Whitney Co., Boston, Mass., a pro- 
ducer of varied paper products, none competitive with Scott’s, 
which was acquired on Oct. 27, 1954, in exchange for $38 
million in stock. 


The FTC’s complaint charged that the acquisitions endanger 
competition or tend to create a monopoly in violation of the anti- 
merger law, Sec. 7 of the Clayton Act, and that Scott’s constant 
acquisition of companies and conversion of them to production of 
these products is an unfair method of competition forbidden by Sec. 5 
of the FTC Act. 

Examiner Pack noted that the case in support of the complaint 
rests primarily upon the results of an FTC economic survey showing 
Scott’s relationship to the industry in 1950 and 1955. This reveals, 
among other things, that Scott’s total share of the market for all five 
products increased from 26.76% in 1950 to 32.72% in 1955. How- 
ever, the examiner ruled, the survey “is of no material assistance 
in resolving the issues presented by the present proceeding.” 

In the first place, he said the survey, like the complaint, proceeds 
upon the theory that the area of competition is nationwide when: 
there is actually no such market. Of the approximately 122 widely 
scattered producers, only Scott and four others sell throughout the 
country and they “must compete with one another and with other 
producers on a regional basis, that is, they must meet competition 
as it exists in the several regions. In short, there is no effective nation- 
wide area of competition.” 

“The effect of this upon the probative value of the survey is 
obvious,” he stated. “To compare the sales of Scott which sells 
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throughout the United States with those of its competitors who sell 
in certain regions only would seem to be pointless insofar as effective, 
realistic competition is concerned. So far as the survey shows, a 
competitor selling in only one region and having only a very small 
percentage of the total sales made by the entire industry throughout 
the United States might still be doing better than Scott in his own 
sales area.” 

Furthermore, the examiner said, the year 1950 apparently is mean- 
ingless in measuring the effect of the acquisitions because one took 
place in 1951 but did not result in any production of sanitary paper 
products until 1954, and the other two did not occur until late 1954. 
Also, Scott had not yet obtained national distribution of its facial 
tissue in 1950, and its paper napkins were not even placed on the 
market until mid-1953. 

“Tf, however,” he held, “1950 is to be compared with 1955, then 
the four intervening years, 1951-1954, should also have been in- 
cluded so as to present the complete picture and show the trends 
and changes during the entire six-year period. The survey is wholly 
silent as to these intervening years.” 

It is elementary, the examiner concluded, that in a proceeding 
under Sec. 7 of the Clayton Act “it is not necessary that the evidence 
establish that lessening of competition or tendency to create a mo- 
nopoly has actually occurred. The statute is intended to reach the 
prohibited effects in their incipiency. 


“«. , . But it is equally certain that the statute does not open 
the door to speculation or conjecture. The words ‘may be’ mean 
more than mere possibility; they mean reasonable probability. 
In order to prevail in a case brought under this section, the 
Government must establish by substantial evidence, and by the 
greater weight of the evidence, that it is reasonably probable 
that the challenged acquisition will have one or both of the 
proscribed effects. This burden must never be forgotten. It 
marks the dividing line between arbitrary, capricious action and 
the judicial process. In the present case clearly the burden has 
not been met. 

“* .. In fact, insofar as the West Coast section of the United 
States is concerned, the record indicates affirmatively that the 
Soundview acquisition was beneficial to competition rather than 
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injurious, as it enabled Scott to obtain badly needed production 
facilities in that area and thereby to continue to compete there. 

**. . . Caution must also be exercised against permitting an 
anti-merger proceeding to become an attack upon mere size. 
The statute is not concerned with size as such, but only with 
acquisitions and with definite, substantial, provable effects which 
may reasonably be expected to result therefrom. 

‘“*.. . Nothing in this decision should be understood as re- 
flecting unfavorably upon Commission counsel. On the contrary, 
the evidence and contentions in support of the complaint have 
been presented with marked ability and with unusual diligence. 
But there simply is no case here. Counsel were given an im- 
possible assignment.” 


F. T. C. v. Southern Fruit Distributors, Inc. (FTC Dkt. #7566, 
Consent order, Mar. 3, 1960). 

The Federal Trade Commission has approved a consent order 
barring Southern Fruit Distributors, Inc., Orlando, Fla., from making 
illegal brokerage payments to purchasers of its canned citrus products 
or other items. 

The Commission affirmed Hearing Examiner Loren H. Laughlin’s 
order of last Dec. 22, to which both the company and the FTC’s 
Bureau of Litigation had agreed. 

In its complaint of August 7, 1959, the FTC charged that 
Southern Fruit violated Sec. 2(c) of the amended Clayton Act by 
giving favored buyers for their own account “trade discounts” in 
lieu of brokerage or price reductions reflecting brokerage on direct 
sales not handled through brokers. 

According to the complaint, the company’s principal business is 
processing, canning and selling single strength citrus fruit juices, fruit 
sections and frozen concentrate. It also markets fresh citrus fruit 
and canned peaches. Thes: products are marketed under the trade 
names “Bluebird” and “Cardinal” and also under private labels, 
with a small portion being sold as unlabeled citrus fruit products. 


F. T. C. v. Bayuk Cigars, Inc. (F. T. C. Dkt. ##7395, Consent 
order, Mar. 3, 1960). 

The Federal Trade Commission has affirmed a consent order 
forbidding Bayuk Cigars, Inc., Philadelphia, Pa., the manufacturer 
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of “Phillies,” “Webster” and other well-known cigars, to discriminate 
among its customers in paying advertising allowances. 

The order, agreed to both by the company and the FTC’s Bureau 
of Litigation, was contained in an initial decision by Hearing Ex- 
aminer Walter R. Johnson, which the Commission adopted. (Last 
October, the FTC vacated a previously issued consent order against 
the company because it was not entirely appropriate, and remanded 
the case to the examiner. ) 

In its complaint, issued Feb. 5, 1959, the FTC charged that 
Bayuk violated Sec. 2(d) of the Robinson-Patman Amendment to 
the Clayton Act by paying allowances to some customers but not 
making them available on proportionally equal terms to all other 
competing customers. 

Even among favored customers payments were proportionally 
unequal because they were based on individual negotiations, and one 
customer exclusively was paid about $700 a month for advertising 
Bayuk’s cigars on book matches. 


Legislation 


Proposep CONGRESSIONAL LEGISLATION RELATING TO TRADE 
REGULATION, 2p SEssIOoNn, 86TH ConGRESS* 


Sherman Act 


Corporate officers who violate antitrust 
laws barred from office up to 1 year Thompson HR-9839? 


Clayton Act 


Pre Merger Notification? -................... Roosevelt HR-9896 
Evins HR-10049 
Press ownership of TV ..............--..-.-.-. Celler HR-9486° 


Federal Trade Commission Act 


Cease and desist orders pending com- 
pletion of proceedings: -................... McFall HR-11704 
Stubblefield HR-11754 





* Unless otherwise indicated, the bills were referred to the respective 
Committee on Interstate and Foreign Commerce of the Senate or House. 


1-8 House Judiciary Committee. 
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Prohibiting false advertising re prices McFall HR-10821 
a Madden HR-9692 
Treble damages for sales below “cost” 
and other “unfair” methods: .......... Evins HR-10048 
Patman, et al. HR-10235 
Evins HR-10236 
Multer HR-10237 
Steed HR-10238 
Roosevelt HR-10239 
Garmatz HR-10240 
Morris HR-10686 
Rogers HR-10772 
Montoya HR-10922 
Stubblefield HR-11753 
To bar vertical integration in: ; 
8 ee ee Roosevelt HR-9898 
eee Roosevelt HR-9893 
Re Marketing of gasoline: .................. Roosevelt HR-9894 
Roosevelt HR-9895 
Magnuson  §S-3185 
Magnuson  §S-3186 
Re Financing activities of automobile 
IIT seivitticnniniinenticiinciininn Multer HR-9356* 
Other Acts 
Internal Revenue Code— 
(Re distribution of stock pursuant to 
| ne Freer S-2573** 





* House Judiciary Committee. 


** The amendment of what basically is an estate tax bill contains 
Senator Freer’s amendment in the Finance Committee of his S-200. As 
amended, such stock would be given partial liquidation treatment, under 
which a part of the basis of the stock distributed in the hands of the 
distributing corporation would be allocated to the distributed stock and 
the recipient would pay capital gains on that amount. HR-8126, on the 
other hand, would recognize gains to such recipients to the extent of the 
basis of the stock in the hands of the distributing corporation. 





ANTITRUST NEWSLETTER 


Packers and Stockyards Act— 
(To prohibit food chains from en- 
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gaging in meat packing) ................ Roosevelt HR-98975 
Miscellaneous 
Unfair Competition—Imports:* _........ Monagan HR-9829 
Ostertag HR-9832 
Dent HR-10879 
Lane HR-10887 
Daniels HR-11112 
Re Automotive Industry: 
To prohibit financing ...................... Multer HR-93577 
EEE ciomiicsvensiieatabiniiceastiawintibitamintibins Magnuson  §S-3187 
en Harris HR-10201 





5 House Agriculture and Forestry Committee. 
© House Ways and Means Committee. 


7 House Judiciary Committee. 


BOOK REVIEWS 


James W. McKie, Tin Cans and Tin Plate, a Study of Competition 
in Two Related Markets, pp. viii, 315, Harvard University Press 
(1959), $7.50. 


Countervailing power @ la Galbraith has been much debated by 
economists in recent years in broad theoretical terms with often in- 
conclusive results. Now, in this long-awaited study we have a detailed, 
empirical examination of its operation as an economic force in the 
tin can and tin plate industries. And we have very much else besides, 
for this volume amply fulfills our expectations concerning it. Pro- 
fessor McKie had previously studied the tin plate industry as part 
of his very capable doctorate dissertation. In this work he presents 
us with a comprehensive analysis of two industries for the price of 
one. Aided by the Merrill and Rockefeller Foundations, he has 
thoroughly examined the record of the American Can case of 1949 
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and of other less well known cases, interviewed and corresponded 
with numerous executives in these industries, and written a very fair, 
well-balanced appraisal of competition in the two related markets. 
As an intellectual “product,” his study makes previous work on these 
industries (including the reviewer’s earlier volume on the metal food 
container industry) as obsolete as the model T Ford. 


The author’s opening chapter presents an incisive summary of 
contemporary theory concerning the relationship between market 
structure and industrial behavior. He follows this with a readable 
treatment of the rather difficult theories of bilateral monopoly and 
oligopoly. There is much to ponder in these pages; thus, we read 
that technological “progressiveness is not an analytical standard; 
we do not know how it is related to different types of market struc- 
tures. .. .” Or, in discussing bilateral oligopoly, the author notes 
that backward or forward integration may be the only way entry 
may occur in our concentrated industries. The hypothesis is advanced 
in this connection that “the threat of integration may help to estab- 
lish the long-run price results that free movement of resources into 
the industry would tend to produce. . . .” This proposition is illus- 
trated later in the book in a most interesting manner. 

Chapters on the market structure of the tin plate and tin can 
industries describe the evolution in the former from near bilateral 
monopoly to bilateral oligopoly and, in the latter, the development 
of the quasi-duopoly of American and Continental Can. Concen- 
tration in the tin plate industry has been greatly accelerated in recent 
years by the introduction of the cold reduction process by the 
integrated steel producers; the technical aspects of this development 
are competently and clearly explained. The treatment of the growth 
of concentration in the can industry and of the current status of the 
smaller companies is equally well done. 

The discussion of price determination in the tin plate market 
centers around the direct negotiation of the “leading bargain” by 
U. S. Steel and American Can. The competitive elements, we are 
told, were largely implicit in the minds of the negotiators as they 
bargained in a context of bilateral oligopoly. Systematic and sporadic 
price discrimination were extensive in this market during the de- 
pression years prior to 1940, but with the strengthening of demand 
they have largely disappeared. The buyers of tin plate have not 
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sought to outbid each other for supplies during tight periods, but 
have accepted American Can’s price leadership. This leads McKie 
to speculate that there is a fundamental asymmetry of bargaining 
power here because the steel producers, oriented to a condition of 
excess capacity, do not exploit their short-run advantage. 

The penetrating analysis of the extent and feasibility of integration 
of can manufacture by big buyers is especially interesting and timely 
because of the recent trend in that direction. Equally absorbing is 
the treatment of the advantages of multi-plant firms in the can in- 
dustry and of the substitute competition of glass containers, frozen 
food, and of that latest threat to the empire of the “tin” can, the 
aluminum container. On this type of competition the author con- 
cludes that “the metal container industry is not especially sensitive 
to substitute competition, and is not losing any ground on balance 
to glass containers. ...” 

The price leadership of American Can is described as evolving 
with changes in the market structure over the years. Limited as it is 
by the peripheral competition of other, smaller sellers and the counter- 
vailing power of large buyers, it is no longer that of the “dominant 
firm” variety or exactly akin to that of barometric price leadership; 
it seems to be intermediate between these two polar cases. 

The late Joseph Schumpter would have been fascinated with the 
author’s thorough review of the innovations in food canning, can 
manufacture and tin plate which have grown out of the oligopolistic 
rivalry in those industries, for here we have “creative destruction” 
at its finest. Equally interested will be advocates of countervailing 
power in his convincing demonstration of how powerfully bilateral 
oligopoly has contributed to dynamic development of products and 
processes. In single-stage oligopoly, it is argued, the large sellers may 
tacitly cooperate or hold back cautiously on innovations. Not so 
when two-sided oligopoly exists: “.. . Large buyers can threaten 
and browbeat, or undertake part of the development themselves, or 
subsidize new competition at the sellers’ level if established sellers 
will not meet the standards of performance they set. . . . The counter- 
vailing power of the large buyer in research and development is 
thus similar to countervailing power in price policy, and may be 
even more powerful in the long run.” While McKie’s economic 
analysis of the dynamics of innovation as influenced by structural 
market factors is excellent so far as it goes, to this reviewer its dis- 
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regard of the role of personal leadership, such as that of Baker and 
Taylor of American, makes technical progress appear to be mechanical 
and inevitable. 

In the area of public policy, the central concern of this study 
is with the antitrust decree of 1950 which drastically modified the 
requirements contracts, volume discounts and closing machine tying 
policies of the two big can companies. The author agrees with 
Judge Harris’ decision in the American Can case (1949) that the 
confluence of these practices restricted competition and protected 
the market position of the large firms. He believes that the 1950 
decree finally knocked out all the remaining artificial props of market 
control and that today a forecast of workable competition for the 
can industry is justified. A key argument in his position is that the 
abolition of volume discounts has seemingly stimulated backward in- 
tegration by the large canners. The long-run effect of such integration, 
he contends, is bound to be very powerful. “While the new inte- 
grated factories will not create new sources of supply for small 
canneries, they do create new competition in can supply by enlarging 
the productive capacity and displacing some of the existing capacity 
toward the remaining open market, intensifying competition there. 
...+”” (Query: What assurance do we have that this excess capacity 
will exert a downward pressure on can prices so long as the two 
principal firms exercise restraint in pricing their products in local 
markets where large buyers do not exist?) 

The author’s remarks concerning the Continental Can-Hazel Atlas 
merger, the subject of an antitrust suit soon to go to trial, are 
thoughtful and judicious. While he recognizes the advantages which 
this conglomerate combination holds for Continental (flexibility in 
exploiting the broad container market is the outstanding one), he 
points to the possibility that other can and glass container manu- 
facturers may begin to merge in self-defense. “Without intervention 
of public policy there might eventually be only two or three ‘con- 
tainer’ firms with no independent firms in any segment strong enough 
to challenge them.” . 

The volume concludes with a consideration of dissolution as a 
remedy for the monopolistic tendencies of the industry. A hypothetical 
reconstruction of the industry as it would have been had American 
been dissolved in 1916 leads to the conclusion that dissolution would 
probably have produced a more “workably competitive” structure 
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than now exists; but the industry as it stands, in McKie’s opinion, 
may produce acceptable economic performance. The opposing views 
on this question are. fairly and fully considered. 

Our summary of the facts and analysis of this book inadequately 
reflects its worth as a distinguished addition to the Harvard University 
series on competition in American industry. It is, indeed, a rich 
harvest of mature and meticulous scholarship focused on complex 
problems of great consequence for contemporary society. 


Cuartes H. HEssion 
Department of Economics 
Brooklyn College 


Joseph D. Phillips, Little Business in the American Economy, Urbana, 
Illinois, University of Illinois Press, 1958. Paperbound $2.50, 
clothbound $3.50. 


The thesis of this little book is summarized in its last sentences 
which quote from an article written over two decades ago: “the evi- 
dence is overwhelming that the small business man has a chance. 
His best chance, however, is to become a big business man.” ? In fact 
the author of this book would go further than this and argue that 
for many small business men, the best hope is that they may become 
employees of larger firms. Furthermore, Professor Phillips does not 
look upon these possibilities with horror, for in contrast to many, 
he does not see “little business” as playing a significant role in the 
preservation of competition, this role being played by a much more 
limited group of medium and larger firms; nor does he regret the 
passing of the little firm as a stabilizing factor in a democratic 
political and economic system. Instead, he argues that the lack of 
cohesion between and among little business firms renders them in- 
capable of operating as a strong middle class conservative force. Fur- 
thermore, he argues that other groups are probably better able to 
operate to achieve this social stability. Thus for Dr. Phillips the 
gradual euthanasia of the little business man hardly need be the 
cause for mourning. 





1 J. A. Murphey, “Can the Small Business Man Survive?” Harper’s 
Magazine, 175 (June, 1937), p. 7. 
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Perhaps the best feature of the book is its completeness. Phillips 
is not content with an examination of one or a few facets of the 
“small business problem,” but instead examines the issues theoretically, 
historically, technologically, financially, and from the standpoint of 
public policy. In virtually all cases the method of attack is to present 
the arguments on both sides followed by a strong, but often too brief, 
statement of the author’s position. 

The argument begins with the definition of “small business.” 
For the author, the fundamental characteristic of small or little busi- 
ness is the “absence or near-absence of paid labor.” Thus defined, 
the term small business is clearly not compatible with that used by 
the Department of Commerce or the Small Business Administration. 
About one-half of these “one-man” operations are found in retailing, 
and another twenty percent in the service industries. 

Professor Phillips very adequately debunks the notion that these 
firms are, by and large, independent in any sense of the word. In- 
stead, he argues, they are dependent upon suppliers for financing, 
and perhaps their franchise, in the case of voluntary chains, on the 
central office; or in the case of subcontractors, on the prime con- 
tractor. In all of these cases the area of independent action is more 
or less circumscribed. But the limitation of independence goes much 
further. Evidence seems to show that the small enterpriser, on the 
average, is little better off financially than his wage earner counter- 
part who has none of the headaches of management, and whose 
position is probably much more stable. The so-called independence 
of the small business unit, then, is seen to be largely myth. Why then 
do these firms persist? Phillips summarizes in this way: 


. . . the persistence of small enterprise is to be attributed to 
a variety of factors: the growth of the economy, the limited 
extent of the market in many lines, the slow growth of large- 
scale organization, the desire of manufacturers and wholesalers 
for outlets, imperfectly competitive markets within industries, the 
lack of alternative employment opportunities for small business 
men, the availability of unpaid family labor, individualism that 
manifests itself in willingness to accept high risks at low returns 
(p. 66). 


On the other side of the coin, Phillips finds large scale economies, 
market imperfections, and capital shortages as the major forces tend- 
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ing to reduce the small business population. On balance he feels 
that over the years the retarding forces will outweigh the expansion 
forces with the result that both in relative and absolute terms there 
will be a decline in the business population. 

Public policy is likely to do little to preserve the position of little 
business. The author finds that most of the nostrums so far proposed 
for the small business problem have had little effect. While sub- 
sidization and other programs could preserve the small business unit, 
the costs to society would be prohibitive. In fact, the author has 
found that much of public policy supposedly aimed in the direction 
of benefiting small firms is really of primary benefit to the relatively 
large firm to which the slogan “aid to small business” is simply a 
convenient disguise for tax reform and other programs which will 
benefit the medium or large firm. 

The faults I find with the book are all relatively minor, and 
most stem from the fact that the manuscript in its original form was 
a doctoral dissertation. The points would be much more telling if 
the style was more lively, and to this reviewer three hundred footnotes 
in one hundred twenty-one pages seemed unnecessarily burdensome. 
At the same time the heavy footnoting may be attractive to some 
for the documentation provides a dated but excellent form of anno- 
tated bibliography in the field of small business problems. The final 
complaint is perhaps the most serious. While the book carries a 
1958 copyright date, the dissertation was submitted in 1951. Except 
for an occasional figure or reference, however, the material dates back 
to the thirties and ‘forties. While they might not affect the con- 
clusions, it would be interesting to see, for example, the results of the 
1958 Federal Reserve Board study of small business financing in- 
cluded. 

Joun R. Moore 
Associate Professor of Economics 
University of Tennessee 














| BIBLIOGRAPHIA 


Brickner, D. G. Labor and Antitrust Action, bibliog. f., Ind. @ 
Labor Relations Rev., 13:245:53, January, 1960. 


Cassady, Jr.. R. Monopoly in Motion Picture Production and Dis- 
tribution: 1908-1915, So. Calif. L. Rev., 32:325, Summer, 1959. 


Celler, E. Should Unions Be Made Subject to the Antitrust Laws? 
(Reprint), Am. Fed., 66:22-4, November, 1959. 


Dennison, S. R. British Restrictive Trade Practices Act of 1956, 
J. L. & Econ., 2:64, October, 1959. 


Edwards, C. D. The Price Discrimination Law—A Review of Ex- 
perience, Brookings Inst., Washington, 1959. 


The Effects of Monopolistic and Quasi-Monopolistic Practices, 
Sept. 22-25, 1959. 


Fugate, W. L. Antitrust Laws and Private Investment, Fed. B. J., 
19:338, October, 1959. 


Handler, M. Recent Developments in Antitrust Law: 1958-1959, 
Colum. L. Rev., 59:843, June, 1959. 


Like Baker, Like Carpetmaker, Economist, 193:1182, December 19, 
1959. 


Miller, J. P. Impact of Antitrust, Vand. L. Rev., 12:1047, October, 
1959. 


Monopoly and Technological Problems in the Scrap-Steel Industry, 
Report of the Senate Select Committee on Small Business, 86th 
Cong., Ist Sess., Supt. Docs., Washington, 1959. 


Organized Professional Team Sports, Hearings Before the Subcom- 
mittee on Antitrust and Monopoly, Senate Committee on the 
Judiciary, 86th Cong., Ist Sess., July 28-31, 1959, Supt. Docs., 
Washington, 1959. 


Ross, M. H. Study in Excess Capacity (Center-City Philadelphia 
Parking Market), Land Econ., 35: 284-8, August, 1959. 


154 














BIBLIOGRAPHIA 155 


Singh, P. The Monopoly Problem: Its Implications in India, 
Indian Jour. Econ., October, 1958. 


Villard, H. H. Competition, Oligopoly, and Research, bibliog. f. il., 
Jour. Pol. Econ., 66:483-97, December, 1958; Reply With Re- 
joinder. J. Schmookler, 67:628-35, December, 1959. 














hie 
¢ Antitrust 
Bulletin 


ADVERTISING RATES 





Yearly 

$104.70 FULL PAGE 
$ 71.55 HALF PAGE 
$ 31.95 QUARTER PAGE 
$125.70 BACK COVER 
$119.70 INSIDE COVERS 








Single Issue 
$34.90 
$23.85 
$10.65 
$41.90 
$39.90 


Prices are net. No agency commission nor cash discount allowed. 
THE ANTITRUST BULLETIN is published four times a year: March, June, September 


and December. 


Circulation is approximately 1100 to lawyers, jurists, corporations, economists, law 


and university libraries. 





MECHANICAL REQUIREMENTS 





Page Size 
FULL PAGE 20° 
VERTICAL HALF PAGE 9” x 3” 
HORIZONTAL HALF PAGE 4%” x 6” 
QUARTER PAGE 4%" x7 


Live or Type Space 
42 Picas x 26 Picas 
42 Picas x 13 Picas 
21 Picas x 26 Picas 
21 Picas x 13 Picas 


Copy and plates should be received by us on the 15th of the month preceding 
publication. Plates should be blocked. Plates made by Federal Legal Publications 


billed at cost. 


Printed by Letterpress. 


Halftone screen: 110. 


FEDERAL LEGAL PUBLICATIONS 


95 Morton Street, New York, N. Y. 10014 











RECORD PRESS 
Law Wark Our Spactabby 


FINANCIA 


a 
Das bak ae 
ap eles wip tees 








@ PUBLICATIO 


DAY AND NIGHT SERVICE 
95 MORTON STREET NEW YORK 14, N. Y. 
CHelsea 3-5775 CHelsea 3-5775 














